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THE statement issued by Superintendent of 
the Banking Department, Preston, showing 
the condition of the New York State banks 
on June 14th, shows the total capital of New 
York city banks to be $17,162,700, and of 
other incorporated banks in the State, $11,- 
817,125. ‘The New York city banks have a 
surplus of $7,580,862, and undivided profits, 
amounting to $5,279,549. The surplus fund 
of other banks in the state is $3,548,047, and 
undivided profits $4,653,075. ‘The total state 
circulation is $8,064, being that of two banks 
only. Of this, the Greenwich Bank in New 
York city has $2,605, and the Mechanics 
Bank of Brooklyn, $5,459. 


THE views expressed in the article in our 
last number, criticizing the decision in the 
Bedell case, have awakened many hearty re- 
sponses from bankers of different sections. 
With one accord, they express themselves as 


thoroughly in favor of the conclusions 
reached. ‘They realize that the rule of lia- 
bility is unjust, and pledge us support and 
wish us success in the agitation and success- 
ful prosecution of measures for relief. If 
we were not modest, we would like to print 
some of the kind things they say, both of 
the journal and the article. If we can only 
arouse universal interest in subjects such as 
this—subjects of vital importance to the wel- 
fare of the banker—we are confident that 


much can be accomplished to better the 
present condition of things. We ask bankers 
to take a little time to follow us in our discus- 
sions and suggestions upon these subjects. 


WE are laboring with a question of a 
great deal of importance, which has been 
submitted to us, and which we hopé to have 
ready for our next. It bears upon the re- 
sponsibility of collecting banks to refund 
moneys collected upon paper which subse- 
quently turns out to be spurious. Will those 
of our readers interested, kindly send us im- 
mediately their views, concisely expressed, 
upon the following questions, which will help 
to make the discussion interesting and valu- 
able. 

1. Is it customary for collecting banks to 
indorse collection items, before receiving pay- 
ment, and if so, what is the usual form of in- 
dorsation ? 

2. Do you consider a collecting bank’s in- 
dorsement a guarantee of genuineness to the 
paying bank? 

3. If there was no indorsement by a col- 
lecting bank, would you regard its mere act 
of receiving the money to turn over to its 
principal, a guarantee of genuineness to the 
paying bank? 


Is it not a little singular that the numerical 


designation “ First,” “Second,” and so on, is 


not adopted by banks organizing under state 
laws? Everywhere in the cities throughout 
the country we find First, Second and Third 
National Banks, running up to higher nu- 
merals in many places, but the banks organ- 
ized under state laws seem to fight shy of 
this mode of designation, and to court other 
forms of nomenclature. The Second National 
Bank of so and so is a familiar and frequent 
title, but it is very seldom, if ever, that we 
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see “The Second State Bank” of any place. 
True it is, we have “The State Bank” in 
many places, but this generally is as far as the 
title, in point of numbers, extends. In New 
York State there are ten banks in various 
places that have the name “ The State Bank” 
of so and so, but of the 160 banks organ- 
ized under the laws of the state, nowhere has 
the title been adopted of “The Second State 
Bank.” In New York city, the designation 
“State” has been selected by a prominent 
trust company, but until the present month, 
of the forty-six state banks doing business in 
the city, none have had the name of “The 
State Bank,” not to speak of “ The Second 
State Bank.” It is only during the present 
month that a bank has been organized to do 
business in New York city under the name of 
“The State Bank.” On the other hand, 
there exists in New York city of national 
banks, numerical designations as high as 
“ Ninth.” 

Some interesting speculations might be in- 
dulged in as to the motives which underlie 
the choosing of a bank’sname. In many in- 
stances, probably, taste or fancy alone dic- 
tates. In others, business judgment also 
enters. Names of locality, of persons, and 
of various branches of industry, are all drawn 
on with great freedom to furnish a fitting 
title. The City bank of so andso, the Wash- 
ington, Garfield or Lincoln bank, and the 
Mechanics’, Farmers’, Merchants’, ‘Traders’, 
or Chemical bank, are all names frequent and 
familiar in banking titles. 

Speaking of motive, we have heard a 
humorist say that in the case of the Chemical 
Bank of New York city, the bank was so 
named because it was the original intention, 
subsequently realized, that the stock should 
sell at drug store prices. 

But without going further into the subject 
of name or motive, when we consider that the 
First, Second or Third State Bank seems to 
be equally as taking a title as the First, Second 
or Third National, is it not a little singular 
that the numerical designation should be so 
freely used in the one, and so severely let 
alone in the other. 
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WE clip the following item of interest from 
the recent report to the government of Con- 
sul Connolly, upon the products and resources 
of New Zealand: 

“The total liabilities of all the banks in this 
colony on December 31, 1888, were $60,5 41,- 
765, while the assets were $93,547,220 and 
the net profits amounted to $14,693,905. 
The total amount of money to the credit of 
depositors in the savings banks of the colony 
on December 31, 1888, was $3,216,255. Of 
the above amount the sum of $2,146,480 was 
deposited during 1888 and $2,036,805 had 
been withdrawn during the same period, thus 
leaving a balance to the credit of depositors 
in all banks of the colony at the end of the 
year of $1,179,450.” 

Further the Consul says: “The average 
number of depositors in the whole of the Aus- 
tralian colonies is 16.56 for each 100 of the 
population, the average amount to the credit 
of each depositor being $125, while in New 
Zealand the proportion is 16.96 per 100 of 
the population and the average amount to the 
credit of each depositor is $130, or $5 for 
each depositor in excess of the Australians- 
The total capital of all the Australian banks 
is $122,500,000, and the deposits placed with 
them amount to the enormous sum of $676,- 
000,000. ‘This showing, I am sure, will com- 
pare favorably with any country in the 
world.” 


At the recent session of the Washington 
Bankers’ Association, held at Spokane Falls, 
a petition to Congress was adopted asking— 


First—That the minimum amount of bonds 
required to be deposited before a national 
bank can commence business (whether circu- 
lation be issued or not) be reduced to $5,000 
for banks with a capital of $200,000 or less, 
and $10,000 for banks with a capital in ex- 
cess of $200,000. 

Second—That the circulation issued shall 
be 100 per cent. of the par value of the 
bonds deposited, instead of go per cent. as 
at present. 

‘Third—That the semi-annual tax on circu- 
lating notes of one-half of 1 per cent. be 
repealed, or at least reduced to the amount 
necessary to pay the expenses of enforcing the 
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resolutions and provisions of the national 
banking law, viz.: ‘The expenses of the office 
of the Comptroller of the Currency, the cost 
of issue and redemption of notes and the ex- 
penses of the government supervisors of the 
banking business. 


Fourth—That the present laws of the gov- 
ernment supervision of national banks be 
strengthened by providing for the payment of 
a fixed salary to examiners appointed by the 
Comptroller, the amount necessary to be ap- 
propriated from the proceeds of the taxes on 
circulation. 


Fifth—That the limit on loans, imposed in 
section 5200, United States revised statutes, 
be extended to one tenth of capital and sur- 
plus instead of one-tenth of capital. 


Sixth—That Congress secure the passage 
of all bills calculated to encourage and 


STOCKBROKERS’ PLEDGES OF 
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strengthen the extension of the national bank- 
ing system. 

At last a silver bill has passed both houses 
of Congress, and awaits the President's sig- 
nature. It is not free coinage, but it isa 
step in that direction. Whether the mea- 
sure, if signed, will be productive of good or 
evil results, we will not attempt to here dis- 
cuss. On this topic we are content to report 
proceedings only, omitting all discussion 
as to merit or demerit. For the latter, in 
great variety, the pages of the Congressional 
Record, the editorial columns of the daily 
press, the numerous magazine articles, and 
the pamphlets circulated by interested indi- 
viduals ur associations, can be consulted ad 
infinitum. 


OTHER PEOPLE’S SECURITIES. 


ENGLISH COMMENTS UPON AN ENGLISH DECISION, 


The recent decision of Mr. Justice Keke- 
wich in Simmons v. The London Joint Stock 
Bank and Little v. The London Joint Stock 
Bank must have caused something like con- 
sternation among bankers who have large 
dealings with stockbrokers. The decision, 
shortly put, amounts to this, that bankers 
cannot, with safety to themselves, make ad- 
vances to stockbrokers on the deposit of se- 
curities payable to bearer, unless some sort of 
inquiry is made with a view to ascertain 
whether the securities are actually the prop- 
erty of the persons obtaining the advances. 
And the fact that the exact extent of the in- 
quiry has not been defined renders it ex- 
tremely difficult, if not impossible, to say 
what research on the part of the bank into 
the title of the borrower will be deemed suf- 
ficient. ‘The facts in Simmons’ case were 
somewhat complicated, but shorn of compli- 
cations they are similar to those in Little’s 
case. Little employed a firm of stockbrokers 


in the city of London to purchase on his ac- 
count certain bonds, which were, on the face 
of them, payable to bearer, and which admit- 
tedly passed from hand to hand. These 
bonds he paid for sooner or later, and left 
with the brokers for safe custody, though ap- 
parently with a view to speculation. The 
brokers, however, deposited the bonds with 
the bank to secure advances to themselves, 
and subsequently, without redeeming them, 
became defaulters on the Stock Exchange 
and were adjudicated bankrupts. Under 
these circumstances Little claimed the bonds, 
and the bank refused to give them up, and 
Mr. Justice Kekewich has held that the re- 
fusal was not justifiable. ‘The bank, it should 
be added, knew that the persons making the 
deposits were stockbrokers, and they never 
inquired whether the bonds were the brokers 
own property, and in all probability they knew 
that it was the practice of some brokers in 
the city of London to deposit a number of se- 
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curities en doc to cover the whole of a loan 
made to themselves. After the evidence 
given in the Zarl of Sheffiield v. London 
Joint Stock Bank, 57 Law J. Rep. Chanc. 
986; L. R. 13 App. Cas., 333, and in Sim- 
mons’ case, there is small room for doubt 
that this practice is of daily occurrence 
in the city, and that the banks are 
well aware of its existence, though it 
is equally well established that the prac- 
tice is not universally followed. Mr. Justice 
Kekewich’s decision seems to involve the 
proposition that the mere fact that a person 
depositing securities to secure an advance 
from a bank by a London stock-broker is suf- 
ficient to put the bank on inquiry whether the 
securities are the would-be borrower's own 
property. The result of such an inquiry, if 


made, is in all probability correctly stated in 
the evidence of one of the bank officials in 
Simmon’s case. He said that by such an in- 
quiry an honest customer would be offended, 
whereas a dishonest one would readily answer 
the question in the affimative, whatever the 


real state of the facts might be. Neverthe- 
less, Mr. Justice Kekewich considered that 
his decision was justified by the ruling of the 
House of Lords in the Earl of Sheffield’s 
case. But Lord Sheffield’s case is distin- 
guishable from those tried before Mr. Justice 
Kekewich, and can scarcely be considered as 
a valuable authority in any case, for the very 
simple reason that it is a decision on the 
question of fact—aye or no, had the bank 
notice? Lord Sheffield gave Easton a limited 
authority to borrow on the security of certain 
stocks, etc., (some of which were negotiable 
securities), and this authority was exhausted 
when Easton borrowed from Mozley. Now 
Mozley was a money dealer, not a stock- 
broker, and he made his profits by lending to 
his customers at a higher rate of interest than 
that he gave to the banks from which he bor- 
rowed the wherewithal to supply his custom- 
ers’ wants, himself depositing those customers’ 
securities to secure the banks’ total advances 
to himself. And the House of Lords found, 
as a fact, that the banks knew of this course 
of dealing. ‘The opinions of the individual 
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lords as to the extent of the knowledge or 
notice of the banks are not exactly the same, © 
‘The Lord Chancellor says the banks “knew 
the nature of Mozley’s business,” and he drew 
the conclusion that “they knew very well the 
system of money lending pursued by Mozley, 
and trusted to him that he would not over- 
pledge, so to speak, the securities of his cus- 
tomers.” Accordingly, Lord Halsbury ex- 
pressed his opinion that the banks were not 
entitled to the position of purchasers for 
value without notice. “I think,” he says, 
“they had actual knowledge; but if they had 
reason to think that the securities might be 
Mozley’s own, or might belong to somebody 
else, I think they were bound to inquire.” 
Lord Watson thought that the character of 
the transactions was of itself sufficient to 
notify the banks that Mozley’s interest was 
limited. He also considered that the bank 
officials had “substantially admitted that they 
knew that the bulk of the securities lodged 
by Mozley were those of his customers ;” 
and he added, “Apart from the admission, it 
is a matter of plain inference that they must 
have had that knowledge,” though they 
made no inquiry as to where the securi- 
ties came from, as to Mozley’s interest in 
those belonging to customers, or as to 
his authority to deal with their interests 
as well as his own, ‘What they actu- 
ally knew,” Lord Watson goes on to say, 
“was that Mozley, in common with the 
rest of his class, was in use so to deal, 
not with his customers, but with their securi- 
ties.” Lord Bramwell thought it was proved 
that the banks had “notice of the infirmity 
of the pledger’s title, or of such facts and 
matters as made it reasonable that inquiry 
should be made into such title.” Lord Mac- 
naghten held that “the banks knew that in 
most cases, if not in all, the securities which 
he (Mozley) deposited with them were not his 
own absolute property. ‘That information 
was conveyed by the nature and extent of his 
business.” 

Lord Sheffield’s case is, however, useful as 
an example of what the highest authority 
deem to be a proper inference to be drawn 
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from certain facts ; and, if used as a guide in 
ascertaining what conclusion should be drawn 
frum the proved facts in Simmon’s case and 
Little’s case, it tends to show that the judge 
who decided those cases was somewhat elas- 
tic in drawing inferences. A general custom 
to deposit customers’ securities en 4/oc was 
scarcely proved in Lord Sheffield’s case, even 
as regards money dealers. In Simmon’s 
case such a custom as regards stockbrokers 
may be said to have been disproved—it was 
certainly not proved. The fact of notice was 
inferred from the proved facts that the de- 
positors were stock-brokers, and that some 
stock-brokers do sometimes deposit their cus- 
tomer’s securities to secure loans to them- 
selves, as city bankers are well aware. But 
the latter fact was well known years ago, oth- 
erwise such a question as this could never 
have arisen. ‘Ihe very case—leaving out the 
alleged but unproved, universal practice— 
arose in 1820 in Wookey v. Pole, 4 B. & 
Ald., 1. Wookey sent an exchequer bill— 
the blank of which had not been filled up— 
to his stock-brokers for sale, and they, instead 
of selling, deposited it with their bankers to 
secure a sum placed to the credit of their ac- 
count. ‘The plaintiff failed in an action of 
trover against the bank. Mr. Justice Bayley 
raised the very point now raised. He said 
the bankers knew that the pawners were 
stock-brokers ; that it was part of the busi- 
ness of stock-brokers to sell exchequer bills 
for others ; and that when the brokers “ of- 
fered this deposit, the defendants should have 
inquired in what character they held the bill 
—whether as owners or agents—and _ the re- 
sult of the inquiry might have been a discov- 
ery of the truth.” For what he considered 


as negligence on the part of the bankers, | 


this judge thought the plaintiff was entitled 
to recover; but three other judges thought 
otherwise, and there was judgment of non- 
suit. Now, Wookey v. Pole, though only a 
decision of the court of Queen’s Bench, is not 
an authority to be despised. Unless overruled 
by, or inconsistent with, the decision of some 
higher court, it would at least be binding on a 
judge of first instance. But it was approved 
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by a very strongly constituted exchequer 
chamber in Goodwin v. Robarts, 44 Law J. 
Rep. Exch., 157; L. R., 10 Exch., 337, and 
it was cited without the disapproval even of 
the appellant’s counsel in the same case when 
before the House of Lords (45 Law J. Rep. 
Exch., 748; L. R., 1 App. Cas., 476), which 
affirmed the decision of the Exchequer Cham- 
ber. In Goodwin v. Robarts the facts were 
very similar. ‘The plaintiff had purchased, 
through his stockbroker, scrip, which he left 
with the broker to be exchanged for bonds or 
sold as he should direct. ‘The broker fraud- 
ulently deposited the scrip with a banker to 
secure a loan for himself, and it was held 
that the scrip passing to bearer, and the 
banker being a bona fide holder for value, 
the plaintiff could not recover his scrip. 

Goodwin v. Robarts and Wookey v. Pole 
seem to be conclusive that the mere fact that 
a man depositing securities to bearer is a 
stock broker is not enough to fix the deposi- 
tor with notice that he is, or may be, dealing 
with property not his own, and is not sufficient 
to put the depositee on a futile inquiry as to 
who is the real owner. Even the law will not 
assume, or expect bankers to assume, that all 
stockbrokers are fraudulent, or, we will say, 
addicted to the bad habit of pawning other 
people’s scrip; and the stockbroker, when 
really fraudulent, is far too sharp a fellow to 
be balked in his desire to indulge such a habit 
by an inquiry as to the real ownership of the 
property disposed of. 

Both Little’s case and Simmons’ case will 
go to the Court of Appeal, and it is not likely 
that the unsuccessful litigants there will be 
satisfied with anything short of a decision of 
the House of Lords.—Zaw Journal. 

The extension which the principle laid 
down in Sheffield v. London Joint Stock 
Bank (58 L. T. Rep. N. S., 735; 13 
App. Cas., 333) has received in the two 
cases decided by Mr. Justice Kekewich 
(Simmons v. London Joint Stock Bank, and 
Little v. London Joint Stock Bank, is one the 
importance of which, to bankers and stock- 
brokers, can scarcely be exaggerated. The 
facts, in both cases identical except as regards 
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the measure of damages, were that the plain- 
tiff directed a firm of stockbrokers to pur- 
chase for him certain bonds payable to bearer, 
and admitted to be negotiable instruments. 
These bonds having been so purchased, were 
allowed to remain in the custody of the stock- 
brokers, who deposited them as their own 
property with the defendant bank to secure 
advances to themselves. The bank was in 
the habit of entering advances made to 
brokers in a special book. A few months 
subsequently the stockbrokers failed, and 
the plaintiff discovered the manner in which 
his bonds had been dealt with. The 
bank had realized some of the securities 
and held others to replace the amount ad- 
vanced to the stock-brokers. The learned 
judge held (1) that the transaction as between 
the stock-brokers and the bank was one of 
sale and agreement for repurchase and not of 
pledge, inasmuch as it would have been ful- 
filled by a return of bonds identical in de- 
nomination and nominal value with those 
transferred, and that, therefore, all property 
therein had been parted with by the stock- 
brokers, Bongiovanni v. Societe Generale, 54 
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L. T. Rep., N. S., 320 C. A.; (2) that the 
bank, from the knowledge it must be pre- 
sumed to have of the dealings of stockebrokers 
with securities in their hands, had, in the 
words of Lord Bramwell, Sheffield v. London 
Joint Stock Bank, “notice of the in. 
firmity of the pledger’s title, or of such 
facts and matters as made it reasonable that 
inquiry should be made into such title ; that 
therefore the bank, having taken without in- 
quiry and with notice that the bonds might 
not be the property of the brokers, was 
bound to restore such of the bonds as it still 
possessed in specie to the respective plaintiffs, 
with any interest or dividends which accrued 
thereon while in the bank’s possession, and 
to make good the value of such as it had 
realized; and (4) that, in addition, the plain- 
tiffs were entitled on the bonds which were 
sold to the difference in price at the date of 
sale, and at the present time, if they should 
be of less value now than then, and to 4 per 
cent. interest on the amount actually realized 
by the sale. Intimation was given that it 
was the intention of the bank to appeal.— 
Law Times. 


THE INNOCENT HOLDER TRAP. 


A man who buys a horse from a thief takes 
no better title than the seller—who, of course, 
has none—and consequently cannot hold 
him as against the owner; and this statement 
is, in general, true of all personal property, 
of course, excepting money itself. But it 
early came to pass that an exception was 
made in the case of negotiable paper. The 
law smiled on this class of property, saw that 
negotiable instruments were useful to com- 
merce, and it was sound policy to permit 
their free and unrestricted circulation. The 
tule, therefore, became established that a 
bona fide transferee of a negotiable instru- 
ment, who takes the same for value, before 
maturity, without notice of defects, acquires 
a good title as against all the world, and even 
should his transferor be a thief, the holder’s 
title would nevertheless prevail as against the 


true owner. ‘This rule has become firmly 
rooted in our law and is the basis of enor- 
mous dealings through the mediumship of 
commercial paper. But it is a mistake to 
suppose that in all cases of this kind the 
holder is protected. Cases may exist where 
all the conditions—éona fide holder, full 
value, acquisition before maturity, no notice 
of defects—are present, and yet the innocent 
holder may find that the instrument which he 
holds, and for which he has given value, is 
worthless and unenforceable. Not worthless 
because any of the names appearing thereon 
are forgeries—the signatures are genuine, and 
the maker is abundantly responsible—but 
worthless because the note has originated in 
some fraud, and is held void by the law, 
whereunder the maker—the only responsible 


party—escapes liability. Usury, gaming, or 





THE BANKING 


other illegal consideration have been fre- 
quently held to make a note void, and con- 
sequently unenforceable, even by an innocent 
holder who has given value therefor. ‘True, 
the latter would have recourse against his 
immediate transferor to recover his money as 
paid without consideration, but in the ma- 
jority of cases of this kind, the transteror is 
wholly irresponsible. The maker is the only 
responsible party, and he cannot be held. 
An instance of this kind is presented in this 
number, from which it will be seen that even 
a discounting banker can be caught in such a 
trap. The case comes from Tennessee, 


where a bank had discounted for the payee a 
note given by the defendant in payment of 
losses sustained by him in dealing in futures 
in grain. ‘The note was held to be founded 
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on a gaming contract, prohibited by the ‘Ten- 
nessee statute, and was declared void and un- 
enforceable even in the hands of the bank 
who had discounted it before due, without 
notice of any illegality of consideration. As 
a consequence, in this, and many similar 
cases where notes are declared void by reason 
of illegality of consideration, the maker, who 
is a pasty to the illegality, is exonerated from 
liability, while an innocent holder, not a party 
thereto, must lose. Such a result is contrary 
to justice. The true way of dealing with all 
such cases, in our humble opinion, is in the 
application of the principle of estoppel. 
True, the note is void by the statute. But 
why is not the maker, by his execution of an 
apparently valid and enforceable obligation, 
estopped to deny this? 


CERTIFICATION AS A DISCHARGE OF DRAWER. 


A case from Indiana, found in this num- 
ber, cléarly presents the distinction between 
cases of certification defore and after issue 
of a check, as affecting the liability of the 
drawer. It is erroneously supposed by many 
persons that in all cases where a check is cer- 
tified, the drawer is discharged, and the bank 
becomes the principal and only debtor. 
This is undoubtedly true where, after issue 
and delivery of the check, the holder takes it 
to the bank, and instead of receiving pay- 
ment, obtains the certification of the bank. 
But when the drawer himself does this, before 
using the check as payment, this result does 
not follow. As said by the court, it remains 
an order for the payment of money, and the 
certification operates in favor of the holder 
simply as an assurance that the check is 
genuine and will be paid. The bank that 
certifies it becomes bound, but the drawer is 
not released, and the holder is not bound to 


take the risk of the solvency of the bank any 
more than upon an ordinary uncertified 
check. | 

We refer our readers to an article here- 
tofore published in 2 Banking L. J. 156, upon 
the same subject, wherein the authorities are 
cited and discussed, and conclusions reached 
similar to those stated above. There have 
been but few decisions on the subject, and 
the case published, being in accord with 
those cited in our previous article, should be 
welcomed as increasing the probability that 
on this subject at least, the view of the law 
taken by all the courts, will be uniform and 
unconflicting. 
* The case here published further an- 
nounces the law that the acceptance 
of a certified check does not, of ‘itself, 
constitute payment, but only becomes such 
when the check ‘is itself paid. Cases sup- 
porting this, are set out in the opinion. 
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LEGAL DECISIONS. 


PAYMENT BY CERTIFIED CHECK— 
DISCHARGE OF DRAWER. 


Supreme Court of Indiana, April 2, 1890. 


BorNeE v. First Nat. BANK. 


1. Where a person takes a certified check from the drawer, 
the certification is no release of the latter, who remains 
liable thereon. 

2. In accepting a certified check instead of money, the cred- 
itor dispenses with the necessity of payment in the legal 
mode, and the reasonable implication is that the check 
shall be'a payment only in the event that it is honored on 
presentation. It cannot take the place of money without 
an agreement, express or implied, that it shall be re- 
garded as money, the legal medium of payment. 

Appeal from superior court, Marion 
county ; L. C. WALKER. Judge. 

Action by the First National Bank of In- 
dianapolis against Valentine Borne. Judg- 
ment for plaintiff. Defendant appeals. 

Pritchard & Tincher and McDonald & 
Butler, for appellant. Ralph Hill, for ap- 
pellee. 


E.uioTt J. On the 3oth day of January, 
1886, the appellant was indebted to the ap- 
pellee; and after 12 o’clock noon of that day 
he delivered to it a certified check drawn by 
him on Ritzinger’s Bank, in which bank he 
then had money on deposit. ‘The banks of 
the city of Indianapolis had a long established 
rule requiring all checks presented after 12 
o’clock noon to be certified by the bank upon 
which they were drawn; and it was the well- 
known custom of such banks to immediately 
charge the checks certified by them against 
the depositor. This was done in this instance, 
and the amount of the check was set aside for 
the purpose of paying it. Ritzinger’s Bank 
suspended payment, and made a voluntary 
assignment for the benefit of creditors, prior 
to the business hours of the first day after the 
check was delivered to the appellee. 

We agree with the appellant’s counsel that 
the drawer of a check is released if the 
holder, instead of presenting it for payment 


himself, procures it to be certified by the bank 
upon which it isdrawn. If the holder elects 
to procure the certification of the check, it 
becomes in his hands, substantially, a certifi- 
cate of deposit. By his own act he makes 
the bank his debtor, and releases the drawer 
of the check. ‘The reason for this rule is 
that the moment the check is certified the 
funds cease to be under the control of the or- 
iginal depositor, and pass under the control 
of the person who procures the certification 
of the check drawn in his favor. Bank vy. 
Leach, 52 N. Y., 350; Thompson v. Bank, 
82 N. Y., 1; Girard Bank v. Bank of Penn. 
Tp., 39 Pa. St., 92; Freund v. Bank, 76 N. 
Y., 352. tis true that the bank by which 
the check 1s certified becomes bound for its 
payment, and that it cannot defeat the right 
of the holder upon the ground that the drawer 
has no funds on deposit. Zspy v. Bank, 18 
Wall, 621. But it is very clear that the au 
thorities to which we have referred do not 
directly rule this case, for here the holder did 
not procure the certification of the check. 
All that it did was to accept the check in the 
ordinary course of business. Nor do we re- 
gard this case as within the sweep of the rea- 
soning of the courts in the cases to which ref- 
erence has been made. Here the holder ac- 
cepted the check as it was offered, and did 
nothing to make the drawee its debtor. The 
principle which gives force and strength to 
the decisions referred to fails entirely where 
there is no act done by the holder of the 
check save that of receiving it in the form in 
which it is presented ; for the element which 
sustains those decisions is that the holder, by 
procuring the certification of the check after 
he becomes the owner, voluntarily makes the 
bank upon which it is drawn his debtor, thus 
releasing the drawer. It is,in such a case, 
the holder’s own act that changes the relation 
and situation of the parties. The certifica- 
tion of a check does not completely change 


2egpreereemesovpreserHe Bee eh 


> 





THE BANKING 


its character. On the contrary, it changes it 


only.in one particular, although the change, 


it is true, does produce a difference in 
the relation of the original parties, inas- 
much as the drawee ceases to be the 
debtor of the drawer for the amount repre- 
sented by the check. But this is the extent 
of the change in the situation of the respec- 
tive parties in all cases where the certification 
is not procured by the holder of the check 
after its passes into his hands. Itremains an 
order for the payment of money; and the 
certification, when made before delivery, op- 
erates in favor of third parties simply as an 
assurance that it is genuine, and will be paid. 
The bank that certifies it becomes bound ; but 
beyond this nothing is added to the legal force 
or effect of the instrument, except, as we 
have said, in cases where the holder himself 
procures its certification. ‘The party who ac- 
cepts a certified check in the usual course of 
business is not bound to take the risk of the 
solvency of the bank upon which it is drawn. 
He is bound only to do what the law requires, 
and that is to promptly and seasonably pre- 
sent the check for payment. A party to whom 
a debt is owing has a right to demand pay- 
ment of his claim in money; for in the ab- 
sence of an express agreement, payment can 
only be made in money. Hancock v. Yaden, 
23 N. E. Rep., 253. In accepting a check 
instead of money the creditor dispenses with 
the necessity of payment in the legal mode, 
and the reasonable implication is that the 
check shall be a payment only in the event 
that it is honored on presentation. To hold 
otherwise would, as the Supreme Court of the 
United States has suggested, seriously inter- 
fere with commercial and financial tran- 
sactions, and break down an established sys- 
tem. Merchants’ Bank v. State Bank, 10 
Wall, 648. Nor is there any rule of law 
which requires it to be so held. ‘The analo- 
gies are, indeed, the other way; for, as only 
money is payment where there is no express 
agreement, there is no sufficient reason for in- 
ferring that an order for money, athough ac- 
cepted, is money, or has the same effect as 
money. A bank upon which a check 
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is drawn is not liable upon the check 
unless it is certified as good. Har- 
rison v. Wright 100 Ind. 515. The cer- 
tification fixes the liability of the bank, but it 
does no more. It does not change the situ- 
ation of the party who takes the check, nor 
does it make the check money. As it is not 
money, but is simply an accepted order for 
money, it does not, of its own force and vigor, 
operate as money. It cannot take the place 
of money without an express ayreement to 
that effect, and therefore cannot, by its own 
intrinsic force, operate as payment. To make 
it a payment, something must be added ; and 
that something must be ari agreement, express 
or implied, that it shall be regarded as money, 
the legal medium of payment. 

The obvious purpose of certifying checks 
is to assure the persons to whom they are 
offered that they are genuine, and will be 
paid, and that the bank that certifies them is 
solvent. There is nothing in the nature of 
the transaction that suggests in the faintest 
degree that certification is evidence of the 
solvency and ability of the drawee. It is per- 
fectly clear that the certification of a check 
means simply that the bank upon which it is 
drawn will honor it, and there is no reason 
for implying that one who receives it in the 
usual course of business does so upon the 
faith that the certification implies that the 
bank is both willing and able to pay it. ‘The 
certification is not intended to convey infor- 
mation as to the solvency of the bank,—none 
of the parties can be regarded as giving it 
that force ; and, if not, then it cannot be in- 
ferred that any of them agreed that the certi- 
fication of the check impressed it with the 
character of money. We suppose that no 
one who accepts a certified check gives a 
thought to the question of the solvency of the 
bank upon which it is drawn other than such 
as he would give if there were no certifica- 
tion ; tor it would be unnatural and unrea- 
sonable to do so, inasmuch as the certification 
is, in terms and in implication, no more than 
an agreement that the check will be paid on 
presentation. It neither. represents nor 
touches the question of the solvency of the 
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bank upon which it is drawn. ‘There is, 
therefore, no just reason for concluding that 
the party who takes a certified check, in the 
ordinary course of business, assumes the risk 
of the solvency of the bank chosen by the 
drawer of the check as his place of deposit. 
The fair and reasonable implication is that 
the party who selects for himself the bank 
which he will trust with his money assumes 
the risk of its solvency. ‘The certification of 
a check is not intended to convey to the per- 
son to whom it is offered an assurance that 
the bank upon which it is drawn is solvent ; 
for there is nothing in the nature of the trans- 
action, nor in the form of the contract, which 
authorizes the inference that any of the par- 
ties expected or intended that it should have 
that effect. It cannot, therefore, be implied 
that the acceptance of the check by the 
creditor, ipso facto, released the drawer, and 
imposed upon the creditor the risk of the 
solvency of the bank by which the check was 
certified. It is, and long has been, settled law 
that an ordinary check does not constitute 
payment. This doctrine is so well settled 
that it is unnecessary to refer to the au- 
thorities. Accepting, as we must, this rule 
as obligatory, we cannot conclude that a certi- 
fied check constitutes payment unless we 
assume that the certification makes it the 
’ equivalent of money as a medium of payment. 
But neither in principle nor authority is there 
to be found warrant for this assumption; for, 
as we have seen, the nature of a check is not 
changed by certification except in the one 
particular already indicated. As there is no 
other change, it is logically impossible that 
the effect of that change can make the check 
the equivalent of money. From whatever 
point of view the question is examined, it 
appears clear that there is no release of the 
drawer of the check unless there is either an 
express or an implied agreement to that 
effect. 

There is scant authority upon the direct 
question. The reason for this barrenness is 
that the use of certified checks is of modern 
origin.’ But, scarce as the authorities are, 
our conclusion that a certified check does 
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not, of its own force and vigor, operate as 
a payment, is not without support from the 
decided cases. In Bickford v. Bank, 42 I, 
238, it was expressly decided that a certified 
check does not constitute payment. ‘To the 
same effect are the decisions of Rounds y, 
Smith, 42 Ill. 245; Brown v. Leckie, 43 Ul, 
497; Bank v. Rotge, 28 La Ann. 933; Andrews 
v. Bank, 9 Heisk. 211. ‘The question re. 
ceived consideration in the recent’ case of 
Larsen v. Breene, 21 Pac. Rep. 498, and it 
was held that a certified check was not a pay. 
ment. ‘This general doctrine is asserted by 
Mr. Tiedeman, who says: “And the same. 
rule applies although the check had been 
certified before its delivery to the payee or 
holder; the certification only having the effect, 
in that case, of increasing its currency, by 
adding the liability of the bank to that of the 
drawer.” ‘Tied. Com. Paper, §456. 

There was no substitution of one debtor 
for another in this instance, and the conten- 
tion of appellant’s counsel that there was a 
novation cannot prevail. The delivery of 
the check was simply a conditional payment. 
The release of the original debtor was de- 
pendent upon the condition that the check 
should be honored on presentation. He still 
remained the debtor, for he was bound for 
the debt as long as the check remained un- 
paid. Culver v. Marks, 23 N. E. Rep. 1086, 
(this tert.) 

Judgment affirmed. 


PROMISSORY NOTE—GAMBLING 
CONSIDERATION—VOID IN THE 
HANDS OF INNOCENT HOLDER. 


Supreme Court of Tennessee, February 26, 
1890. 


SNnoppy v. AMERICAN NaT. BANK. 


x. Act Tenn., March 30, 1883, §§ 1-3, provide that any con- 
tract for the sale of grain for future delivery, where either 
party is dealing simply on a margin, and there is no inten- 
tion of actual delivery, is gaming ; and the making of such 
contract is declared a misdemeanor. Code Tenn:, 1884, 
§ 2438, provides that all contracts founded in whole or in 
part on a gaming or wagering consideration are void to 
that extent. 
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eld, That a promissory note given to cover losses sus- 
tained by the maker in dealing in futures is void. 

». Under Code Tenn., 1884, §§ 2444, 5708, making it a misde- 
meanor for the holder of a negotiable instrument, know- 
ing it to be founded on a gaming or wagering considera- 
tion, to negotiate the same, such a note is void even in the 
hands of an innocent holder. 

Error to circuit court, De Kalb county 
M. D. SMALLMAN, Judge. 

This was an action brought by the Ameri- 
can National Bank against I. H. Snoddy on 
apromissory note given by the defendant in 
payment of losses sustained by him in dealing 
in futures in grain. There was judgment for 
plaintiff, and defendant took his writ. 

Dan Williams for plaintiff inerror. John 
M. Gaut and W. 7. Hale, for defendant in 
error. 


Snopcrass, J. The only question in this 
case is whether an innocent holder of a note 
founded on a gaming consideration can re- 
cover of the maker. The note sued on was 
void in the hands of the payee. It was given 
in a settlement of loss sustained by plaintiff 
in error while dealing in futures with Wil- 
liams & Co. ‘There was no intent to take or 
deliver grain pretended to be purchased on 
the one hand or sold on the other. The 
contract to do so was therefore gaming, and 
void by express statute. Act 1883, p. 331; 
McGrew v. City Produce Exchange, 1 
Pickle, 572, 4 S. W. Rep., 38. 

Nor does it matter that Williams & Co. 
pretended to be, or were, mere agents in the 
transaction. ‘They knew of, and participated 
in, its illegality, and could maintain no action 
on the note given them for the loss sustained 
by their alleged principal. Beadles v Ownby, 
16 Lea, 424. But they transferred the note 
taken by them in settlement of the loss sus- 
tained by plaintiff in error to the American 
National Bank, before due, for value; and 
the bank had no notice of the illegality of 
consideration. It is therefore insisted the 
bank may recover as an innocent holder,and the 
circuit judge so held. Our statute makes all 
wagering contracts void to the extent of the 
wagering consideration, and provides that no 
money or property won by any species or 
mode of gaming shall be recovered by action, 
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and that any money or property so paid or 
delivered may be recovered back by the payor, 
his wife, children, next of kin, or creditors. 
Code, § 2438 ef seg. ‘The particular species 
of gaming now being considered is made a 
misdemeanor, and punished as such; the limi- 
tation as to the least punishment being more 
severe than that of ordinary gaming. Act 
1883, § 3. Thus it appears that such con- 
tract is not only against public morals, and 
public policy, and public statute—malum in 
se, and malum prohibitum—and that it is de- 
clared void, but it is also made a crime, and 
punished as such. The general rule that, as 
between innocent holder and the maker, the 
consideration cannot be inquired into, is sub- 
ject to the exception that it may be done if 
the consideration was gaming, or usurious. 
3 Kent, Comm. (9th Ed.) 99. By the great 
weight of authority, notes given in considera- 
tion of a contract against morals, public 
policy, and public statute are void in any 
hands. 2 Amer. and Eng. Cyclop. Law, 
368, and notes. Perhaps there are no excep- 
tions where, in addition, the transaction is 
also criminal. 

It is insisted, however, that the statutes re- 
ferred to do not in express terms declare that 
negotiable notes so executed are void in the 
hands of innocent holders, and that, unless 
the statute so declares, they will be held 
good; and for this proposition Chit. Bills, 
104, 105, Daniel, Neg. Inst., §§ 197, 198, 
and several cases, are cited. But these au- 
thorities (and to the same effect is section 
192, Story, Prom. Notes, from which Mr. 
Daniel copies the greater part of sections 
cited) show that the statute need not expressly 
declare such notes void. If it does so by 
necessary implication, it is sufficient. We 
hold that the statutes referred to do by neces- 
sary implication make such notes void, in 
making the contract under which they are 
executed void and criminal. But the statute 
goes further. It affirmatively shows that such 
negotiable notes are not to be used, and 
makes the transfer of such a note to a party 
ignorant of its illegality a criminal offense. 
Code, §§ 2444, 5708. It results, therefore, 























































































































































































































































































that the bank cannot maintain an action on 
the note in controversy, and the judgment of 
the circuit judge must be reversed, and 
judgment entered here in favor of plaintiff 
in error. The costs of both courts will be 
paid by the bank. 


NATIONAL BANK — INSOLVENCY— 
FUND CONTRIBUTED — TRUST 
FUND OR DEBT. 





U. S. Circuit Court, N. D. Illinois, April 
16, 1890. 


Boots ef a/ v. WELLES. 


The comptroller having notified a national bank that its 
capital was impaired, it was agreed that it might continue 
business on the directors putting in $100,000 in cash, and 
retiring that amount of objectionable securities. That sum 
was contributed ; the account being opened with trustees 
appointed by the directors to manage the fund, with full 
power, as far as the bank was concerned, and to account 
therefor to the contributors in such manner as to protect 
the equities of each individual and the bank, in relation to 
the bank and its legal rights. It was understood between 
the trustees and the examiner that the securities to be re- 
tired were to be designated by the comptroller or exami- 
ner, but there was no such understanding with the comp- 
troller: The full amount of objectionable securities had 
not been selected and given to the trustees when the bank 
was closed, the receiver taking and proceeding to collect 
the whole assets, 

Held, That the receiver was not required to account for the 
balance of the $100,000 as a special trust fund, but merely 
as a debt. 

In Equity. Bill to enforce the proper ap- 
plication of an alleged trust fund. 

McCeney & Q Donnell, Henderson, Hurd, 
Daniels & Kiesel, Fouke & Lyon, J. H. 
Shields, R. W. Stewart, and Adams & 
Mathews, for complainants. 


Wm. Graham, for defendant. 


Suiras J. Upon the filing of the opinion 
of this court in the case of Welles v. Stout, 
reported in 38 Fed. Rep. 807, the present 
bill in equity was filed, in accordance with 
the suggestion therein made; and the ques- 
tion left undecided in that case is now pre- 
sented for determination. 

‘The evidence in this cause shows that the 
complainants herein contributed the sum of 
$100,000 to be used in restoring the solvency 
of the Commercial National Bank, which 
was placed in the bank; the account being 
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opened upon the books in the names of J. K_ 
Graves and John R. Waller, trustees. When 
the bank closed its doors, in March, 1888, 
the account showed a balance in favor of the 
trustees of $35,811.41, and it is claimed on 
behalf of complainants that this balance was 
held by the bank as’ special or trust fund ; 
that it did not form part of the assets of the 
bank ; that the receiver is chargeable with 
notice of the nature of the fund; that when 
the receiver was placed in control of the 
bank, this balance came into his hands im- 
pressed with the trust originally pertaining 
thereto ; and that he must account therefor 
to the complainants. 

To properly determine the rights of the 
parties, it must be ascertained for what pur- 
pose and under what circumstances this 
fund of $100,000 was contributed by the 
complainants. ‘The evidence shows that in 
1887 the comptroller had notified the bank 
that its capital was impaired, and on the 1st 
day of July, 1887, he addressed a letter to 
the bank setting forth various items which it 
was claimed should not be counted in the 
statement of assets, and further notifying the 
bank that an assessment of 45 per cent. upon 
the capital stock had been ordered for the 
purpose of making good the losses en- 
umerated. ‘To avoid the necessity of mak- 


‘ing this assessment upon the stockholders, 


the directors assumed the raising of the sum 
named, the larger part of which was subse- 
quently paid in. This contribution, however, 
proved insufficient to fully restore the impair- 
ment of the capital and standing of the 
bank; and on the 3d day of January, 1888, 
the comptroller again wrote to the bank, call- 
ing attention to the large amount of overdue 
and uncollected paper, and stating that— 

“ The relation between your bank and the 
Graves family interests are such as should 
not exist, and must notcontinue. I must re- 
spectfully insist either that the management 
of your bank be confined to the law, or that 
you give up the benefits and privileges of aye 
national banking system. ‘These loatis’* 
now reportddto aniount 'to'$467;149.° * * : 
The examiner, reports that you contemplate 
putting $100,000 in cash into the bank dur- 
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ing this month, and retiring an equal amount 
of objectionable securities. On this account, 
he recommends that you be granted the time 
mentioned in which to get the affairs of the 
bank in proper condition. In acting upon his 
suggestion, you are respectfully informed that 
I cannot allow such flagrant violation of law 
to continue, and you will be expected to use 
your best effortsto ace the affairs of the 
bank in proper condition within that time.” 


To this letter the directors replied, under 
date of January 25, 1888, as follows: 


“In reply to your letter of 3d inst., we 
would respectfully state that, of the $45,000 
contributed, as advised you, July 11, ’87, the 
sum of $30,000 has been paid incash. The 
directors have, since the receipt of your let- 
ter, contributed $100,000 in cash, and as good 
paper as can be made to the bank, with which 
to retire objectionable securities ; Mr. H. L. 
Stout acting for his son F. D. Stout in his 
absence. You will recallthat it was our own 

estion, made to Examiner Stone, that we 
would contribute $100,000 to put the bank 
in sound condition, and much more than 
covers possible loss. * * *” 


It further appears that, in carrying out the 
proposition for contributing the $100,000 for 
the purpose named, J. K. Graves and John R- 
Waller were selected to act as trustees in con- 
nection with said fund; and on the 24th of 
January, 1888, the following resolution was 
adopted by the directors : 

“ Resolved that, in carrying out the recom- 
mendations of the comptroller of the cur- 
rency in contributing $100,000 to take up ob- 
jectionable assets of this bank, Messrs. J. R. 
Waller and J. K. Graves are hereby ap- 
pointed, jointly, to act as trustees in the hand- 
ling and management of said $100,000 fund, 
with full power, so far as this bank is con- 
cerned, according to their best judgment, and 
to account therefor to the parties contribut- 
ing said fund as individuals in such manner 
as to protect the equities of each individual 
and the bank, in relation to the bank and its 
legal rights, and without other responsibility 
on their part than to act as their judgment 
dictates. 

As already stated, the parties named de- 
posited the $100,000 in the bank, and an ac- 
count was opened with them as trustees. 
From the testimony of J. R. Waller and 
George A. Stone, the bank examiner, it would 
appear that, while there was no express 
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agreement to that effect, it was understood 
that the objectionable securities to be retired 
were tc be designated by the compiroller, or 
by the examiner in his stead. It thus ap- 
pears that, as between the comptroller and 
the contributors of the fund, the understand- 
ing was that if, during the month of January, 
1888, the sum of $100,000 should be con- 
tributed to put the bank in sound condition, 
there being retired, in place thereof, an equal 
amount of objectionable securities, the comp- 
troller would not then put the bank into 
liquidation. As between the bank and the 
contributors to the fund, the agreement was 
that the retired securities should be held for 
the benefit of the contributors. But, as part 
of the objectionable securities was paper of 
some of the contributors, it was not intended 
that the retirement thereof should release the 
parties liable thereon; and hence, in the 
resolution of January 24th, the trustees were 
charged with the duty of protecting the 
equities and nghts of the bank, and of the 
individual contributors. The trustees were 
thus charged with a double duty in regard to 
this matter. On the one hand, they were to 
appropriate the $100,000 to the purpose for 
which it was raised, according to the under- 
standing between the comptroller and the 
directors; and, on the other, they were to 
receive and properly manage the retired 
paper according to the rights and equities 
existing between the bank and the individual 
contributors to the fund. ‘The trustees, in 
fact, placed the $100,000 in the bank, and 
thereby performed their duty in that par- 
ticular. ‘The account was opened with them 
as trustees, but the mere form of the account 
did not affect or change the relation of the 
parties to the fund, or their rights therein. 
‘The money was placed in the bank for the 
purpose of strengthening it, aecording to the 
understanding with ‘the comptroller, and 
thereby a further lease of corporate life was 
secured. In placing the money in the bank, 
the trustees did not make it a special deposit, 
nor in any manner restrict the use thereof by 
the bank. There was no agreement or un- 
derstanding with the comptroller that he was 
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to select out, and furnish to the contributors 
for their protection, any of the objectionable 
paper. The rights of the contributors in 
that regard grow out of the arrangement be- 
tween the bank and the contributors, which 
it does not appear was ever made known to 
the comptroller. There is nothing, there- 
fore, shown in the evidence, which justifies 
the conclusion that the fund went into the 
bank charged with any condition or trust 
whatever, so far as the comptroller was con- 
cerned, other than that it was a fund raised 
to strengthen the bank. As between the 
bank and the contributors, the latter had the 
right to demand the turning over to the trus- 
tees of the objectionable paper that was to 
be retired, to be by them managed for the 
protection of the parties contributing the 
fund. 

Primarily the fund was contributed for the 
purpose of making good the impaired con- 
dition of the bank, and thereby securing the 
opportunity of continuing the business, in- 
stead of being forced into immediate liquida- 
tion. ‘The payment into the bank would 
secure this lease of life ; and when this pay- 
ment was made, and the lease of life was se- 
cured, all control over the fund so con- 
tributed on part of the contributors or their 
trustees was at anend. ‘The money became 
part of the assets of the bank, and was no 
longer subject to the control of the trustees. 
The bank did not receive the fund to be held 
in trust, but received it just as it would an 
assessment of an equal amount upon the 
stockholders ; that is, as money paid in as 
part of the general capital of the bank. By 
the force, however, of the agreement between 
the bank and the contributors, the latter were 
entitled to have delivered to the trustees 
named the objectionable paper that was re- 
tired to offset the fund contributed. ‘This is 
a right and equity which the contributors 
have not lost, or been in any way deprived 
of. It is immaterial, in this respect, whether 
it was the duty of the bank officials or of the 
comptroller to select out and designate the 
particular paper to be retired. It appears 
from the evidence that some $54,804 of ob- 
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jectionable paper had been selected out and 
delivered to the trustees before the final 
closing up of the bank. When the bank 
closed its doors the trustees were entitled to 
receive some $35,000 in the objectionable 
paper. If, before the bank ceased its busi- 
ness, this amount in objectionable paper had 
been delivered to the trustees, the full duty 
of the bank to the contributors would have 
been performed. Having failed to deliver 
over this paper, the bank had not relieved 
itself from liability to account for the $35,- 
ooo contributed to it. The receiver having 
taken entire possession of the assets of the 
bank, and having proceeded with the col- 
lection thereof, it is now impossible to carry 
out the agreement with the contributors by 
delivering the full amount of the objection- 
able paper. This leaves the bank liable for 
the balance of the fund not thus accounted 
for, but this liability is in the nature of a 
debt. It cannot be construed to be a trust 
which reaches the fund itself as originally 
paid in. To so treat it would defeat, instead 
of effectuating, the purpose for which it was 
originally contributed. In effect, the only 
trust created was with relation to the ob- 
jectionable paper, and this was not of such a 
nature as to prevent the bank from using the 
fund as a part of the assets of the bank as 
soon as it was paid in; nor does it now en- 
title the complainants to charge the proceeds 
realized from the assets in the hands of the 
receiver with a trust, so as to claim a prefer- 
ential right of payment therefrom over other 
creditors. It follows that complainants’ bill 
must be dismissed, and it is so ordered. 


PROMISSORY NOTE— BONA FIDE 
HOLDER—NOTICE. 


Supreme Court of Tennessee, May 1, 1890. 


HARMON Vv. HaGeErty, ¢7 a. 
LouISvVILLE BANKING Co. v. SAME. 


The fact that the payee of a negotiable note, at the time he 
negotiated it with piaintiff bank, deposited collaterals to 
secure it, does not import notice to plaintiff of failure of 
consideration where plaintiff's president and cashier testify 
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that they knew nothing of the consideration, except that 
it was given for some kind of property, and that the payee 
told them that the note was good, and that he preferred 
to have it discounted so that he would not be appealed to 
by the maker for an extension of time. 

Error to chancery court, Shelby county ; 

B. M. Estes, Chancellor. 
Gault & Patterson, for plaintiff in error. 


Myers & Sneed, for defendants in error. 


FoLkEs, J. ‘These cases were consolidated 
in the court below, and heard together, re- 
sulting in a decree in favor of the banking 
company against Hagerty for principal, in- 
terest, and protest fees upon a certain note 
for $3,333-33, executed by said Hagerty, pay- 
able to the order of Archer Harmon, and by 
the latter indorsed, before maturity, to the 
said banking company. ‘The decree is now 
before us on writ of error. 

The contention on behalf of the maker of 
the note is that the note was given for an un- 
divided one-fourth interest in certain patent- 
rights, the title to which was not wholly in 
the vendor, and that the assignment of the 
interest so purchased was incumbered with 
certain reservation of royalties, the existence 
of which were kept secret from Hagerty, and 
that, by reason of these matters and other 
transactions growing out of such purchase, 
and connected with the partnership formed 
for carrying on the business in which the 
patent-rights were to be used, the said Hag- 
erty had equities against said note sufficient 
to defeat any recovery thereon, and that the 
Louisville Banking Company was not an in- 
nocent holder for value of said note, so as to 
defeat such equities. ‘The chancellor held 
that there was no fraud in the procurement 
of the note, and that no valid defenses existed 
thereto, even against Harmon, the payee. He 
also adjudged that the bank was an innocent 
holder, and could recover on the note even 
had there been the fraud and failure of con- 
sideration as charged by Hagerty. 

In ‘the view we have taken of the case, it 
is unnecessary here to discuss the voluminous 
proof on the question of fraud in the incep- 
tion of the note. If the bank be an innocent 
holder of the note, the decree in its favor 
must be affirmed. Inasmuch as this note does 
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not disclose on its face that it was given for 
an interest in a patent-right, it does not fall 
within the act of 1879, c. 228, carried into the 
Mill. & V. compilation at section 2481, allow- 
ing all defenses, legal and equitable, against 
the indorsee that might be made against the 
original payee. 

With this statute out of the way, we have 
to consider whether the bank is an innocent 
holder under the law merchant. ‘The maker 
of the note predicates his contention that it 
is not such holder upon the fact—which, it 
is claimed, is developed in the proof—that 
the payee, at the time the note was dis- 
counted, agreed to and did leave with the 
bank an amount of money equal to the face 
of the note as collateral security for the ulti- 
mate payment of the note, and that in conse- 
quence of, and as a part of, said agreement, 
the bank assumed to and has sued the maker, 
without appropriating said money or col- 
lateral of the indorser. ‘This fact, it may be 
and is conceded, is a matter that can be 
looked to by the court as proof tending to 
show that the bank did not discount said 
note in good faith; and this fact, unex- 
plained or unqualified by other proof, might 
well warrant the court or jury, as the case 
may be, in finding that the transaction was 
a mere device resorted to for the purpose of 
making out a case of dona fide purchase or 
discount on the part of the bank, so as to de- 
feat the equities of the maker as against the 
payee. But, where the purchase or discount 
of the note is otherwise made in yood faith, 
with no knowledge of any infirmities in the 
note, and nothing to excite suspicion in the 
mind of the party discounting or purchasing 
the same, the mere fact that the bank, being 
unacquainted with the maker, and knowing 
nothing of his financial rating, required or 
accepted collateral security from its cus- 
tomer, the indorser, at whose instance and 
for whose benefit the discount was made, 
will not be sufficient to require the court to 
hold, asa matter of law, that such bank is 
not an innocent holder. Here the president 
and cashier of the bank both swear positively 
that they knew nothing of the consideration 
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for which said note was given, save that it 
was for some kind of property; that they dis- 
counted it for the accommodation of the 
payee, who was a regular customer and de- 
positor with the bank; that their customer 
told them at the time the note was good, and 
the payee solvent, and that he had no doubt 
but what it would be paid at maturity, but 
that he preferred to have it discounted, so that 
he would not be appealed to by the maker, as 
his friend, for delay or extension. It is urged 
by counsel for the bank that the agreement as 
to collateral was not made at the time of the 
discount, but only after the maker had de- 
faulted ; and such is the statement of the 
payee in his deposition. But, from the testi- 
mony of the president of the bank, while his 
language may be open to the same construc- 
tion, it appears to us to point to the time of 
the discount as the time when such agree- 
ment was made; and, in reaching the con- 
clusion that it does not defeat the right of the 
bank to recover as an innocent holder in due 
course of trade, we have accepted the proof 
as showing that the agreement was contem- 
poraneous with the act of purchase. 

The decree of the chancellor will be af- 
firmed, so far as it renders judgment on the 
note in favor of the bank against Hagerty. 
But, inasmuch as there is still pending in the 
court below one of these bills for the settle- 
ment of the partnership accounts between 
Harmon, Hagerty and Warren, growing out 
of the business connected with these patents, 
in which the matters of fraud in the pro- 
curement of said note by Harmon may be 
material to Hagerty, it is deemed proper to 
so modify the decree of the chancellor as to 
leave open the question of fraud and failure 
of consideration for said note as between 
Hagerty and Harmon. 
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CHECK —STOPPING PAYMENT 
BONA FIDE HOLDER. 
ircuit Court, Cook County, Illinois, May, 
1890. 


Boyp v. NATIONAL BANK OF ILLINOISs. 


In Illinois, the drawer cannot stop payment of a check in 
the hands of a dona fide holder. 


In December, 1881, Boyd and Cutler, ex. 
ecuted and delivered their joint promissory 
note, to J. T. Lester & Co., for the sum of 
$1,727, payable in one year from date, in 
settlement of a claim of Lester & Co. against 
Boyd. Subsequently to such execution and 
delivery, Boyd agreed with Cutler for a suffi 
cient and valuable consideration, that he, 
Boyd, would pay the note. In about one 
year from the date of the note, Boyd paid 
$1,000 thereon, leaving $727 and interest 
still due. ‘The balance remaining unpaid, 
Lester & Co., to whom it was due, urged 
Boyd and Cutler to pay the same, and threat- 
ened to sue if payment was not made. On 
March 26, 1886, Cutler urged Boyd to pay 
the said balance, and Lester & Co.’s threat 
to sue was talked of by both Boyd and Cut- 
ler. Cutler then told Boyd he thought he 
could settle the demand of Lester & Co. by 
paying the principal, and that he believed he 
could get Lester & Co. to throw off the in- 
terest. Boyd then said to Cutler that rather 
than have any law suit about the matter he 
thought he would be willing to pay the bal- 

gence of the principal, if Lester & Co. would 
throw off the interest, and thereupon Boyd 
drew his check on the National Bank of IIlin- 
ois, at Chicago, payable to Cutler’s order, for 
the said sum of $727, and handed it to Cut- 
ler, telling him to do the best he could to 
settle the claim of Lester -& Co., for the 
amount of the principal; whereupon Cutler 
took the check and said he would do the 
best he could. 

Before Cutler had effected a settlement 
with Lester & Co. Boyd directed the National 
Bank of Illinois to refuse payment on the 
check. Cutler soon afterwards prescuted 
the check for payment, and the bank refused 
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to pay the same on the ground that the 
drawer had countermanded it. Subsequently 
Cutler deposited the check to the credit of 
his account, in the usual course of business, 
in the Union National Bank, to which bank 
payment of the check was made through the 
clearing house, and thereupon the National 
Bank of Illinois charged the check to Boyd’s 
account and deducted the amount thereof 
from his moneys on deposit. This suit was 
brought to compel the National Bank of 
Illinois to pay Boyd the amount of the check, 
and interest thereon at six per cent. per an- 
num from April roth, 1886. 

Opinion by Hon. O. H. Horton, Judge. 
This is 2 common law case, submitted to 
me upon an agreed state of facts, under the 
statute. It has been elaborately argued, or- 
ally and in writing, on both sides. Attorney 
for defendant substantially concedes that if 
Cutler was not entitled to retain the check 
or the proceeds thereof as against Boyd, then 
the bank can not justify the payment of the 
check, after notice from Boyd not to pay the 
same, unless upon the theory that the check 
came to it from the Union National Bank 
as a bona fide holder thereof. 

Attorney for plaintiff contends that plain- 
tiff had a right to stop payment of the check 
at any time before actual payment. 

Such is not the law of this State. The 
check of a depositor upon his banker, trans- 
fers the title to so much of the deposit as the 
check calls for. A dona fide holder of such 
a check may sue for and recover the amount 
from the bank: 25 II'. 35 ; 42 IIL 238. And 
“it is not in the power of the drawer to 
countermand the order of payment:” 8o II. 
212. 

The next and the main question in the case 
is, was Cutler a dona fide holder of the check 
in question ? 

Plaintiff contends that there was no consid- 
eration for the check ; that Cutler received 
and held the same as agent of Boyd; that 
such agency was not coupled with an inter- 
est, and that Boyd revoked the agency and 
stopped payment of the check, as he had a 
legal right to do. In other words, he con- 
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tends that Cutler was not a dona fide holder 
of the check. I cannot agree with this. 

Much time and space is devoted to the 
argument of the question of whether Cutler 
was or was not surety for Boyd, and whether 
if surety, he had any such claim against Boyd 
as would constitute a consideration for the 
check, he not having, in fact, paid the note 
to Lester & Co., until after payment of the 
check, was ordered stopped by Boyd. 

I do not consider it necessary to determine 
whether the relation between Cutler and Boyd 
was in every respect and detail such as would 
meet the technica] definition of surety and 
principal. It does not make any particular 
difference what their relation may be chris- 
tened. ‘The fact is it was Boyd’s debt, and 
Cutler was legally liable to the holder of the 
note to pay the same, and was threatened 
with suit to enforce that liability. ‘Thereup- 
on and in consideration thereof Boyd gave 
to Cutler the check with which to pay the 
note. ‘There was in law a sufficient consid- 
eration for the check to constitute Cutler a 
legal and dona fide holder thereof. 

The case of Mandigo v. Mandigo, 26 
Mich. 349, is in most of the details of fact 
and is in principle very like the case at bar. 
The opinion in that case by that eminent au- 
thor and jurist, Mr. Justice Cooley, if fol- 
lowed, is decisive of this case. 

It is also argued on behalf of plaintiff, 
that Cutler received the check from Boyd to 
be used by him, Cutler, upon the condition 
that he could settle the note for the amount 
due thereon for principal, exclusive of inter- 
est, and that he did not settle it for that 
amount, but paid the interest out of his own 
funds. ‘The payment of interest was at Cut- 
ler’s own cost. He cannot hold Boyd for it. 
But that does not make the whole transaction 
void. It was not conditional in the sense 
and with the results contended for. 

It is also urged that the defendant bank, 
when the check was presented for payment, 
should have retained it or have stamped or 
marked it in such a manner as to have dis- 
credited it. ‘The bank had no right what- 
ever to do that, or to do anything of that 
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kind. It would have subjected itself to just 
and severe criticism, as well as to legal lia- 
bility, had it adopted any such course. 
Attorney for plaintiff refers to the equities 
of this case. Upon the facts before the 
court, the debt due to Lester & Co. was a 
valid and legal obligation. And it was the 
debt of Boyd alone until Cutler signed a 
note with him to secure its payment. What 
equity is there, as between Boyd and Cutler, 


U. S. Supreme Court. 
NaTIONAL BANK—-INCREASE OF STOCK— 
LIABILITY OF SUBSCRIBER. 

1. Where a person subscribes to a certain 
proposed increase of stock of a national 
bank, and pays his subscription, he is bound 
thereby, though the bank, under the provis- 
ions of its by-laws to “determine what dis- 
position shall be made of the privilege of 
subscribing for the new stock” when it has 
not all been subscribed for within the time 
given in its notice, limits the amount of the 
increase to the amount paid in. 

2. The provision of Rev. St. U.S. § 5142, 
that “ro increase of capital stock shall be 
valid until the whole amount of such increase 
is paid in, and notice thereof has been trans- 
mitted to the comptroller of the currency, 
and his certificate obtained specifying the 
amount,” is not violated where the proposed 
increase is reduced to the amount actually 
paid in, and the latter is the amount of in- 
crease specified in the notice. 

Aspinwall v. Butler, United States Su- 
preme Court, March 3, 1890. 





INSOLVENT BANKERS—ASSIGNMENT—PRE- 
FERENCES—VALIDITY OF ASSIGNMENT. 
1. An assignment for benefit of creditor:, 
made by the members of a private banking 
firm in Virginia, and conveying all their indi- 
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ABSTRACTS. 






in compelling Cutler to pay Boyd’s debts? 
The money received from the defendant bank 
on Boyd’s check, was used by Cutler to pay 
Boyd’s debt. 


The result of the whole matter is that 
Boyd has paid his debt, for which Cutler was 
legally liable, with him, to Lester & Co. 


Finding for defendant, and judgment 
against plaintiff for costs. 





vidual and firm property for both individual 
and firm debts, will not be held fraudulent on 
its face because it appropriates partnership 
assets to pay individual debts in preference 
to partnership debts, where the state court 
has decided that such deeds should be con- 
strued distributively, and the partnership 
assets should be applied to partnership debts, 
and individual assets to individual debts; 
and also where both the assets and the debts 
were so mixed that it was impossible, at the 
time of the assignment, to distinguish be- 
tween them. 

2. The deed of assignment, after prefer- 
ring certain creditors, and authorizing the 
assignee io sell the property either at public 
auction or private sale, provided that at any 
auction sale any creditor of the second class 
might purchase any property and pay at its 
full face value the amount found due such 
creditor, or so much thereof as might enable 
him to complete the payment of his purchase 
money ; and that the assignees might divide 
the land to be thus sold into Jots, in order to 
enable as many creditors as possible to be- 
come bidders on these terms. e/d, that 
the provision was not necessarily fraudulent, 
and therefore, under the Virginia decisions, 
did not avoid the assignment. 

3- The assignors, who assigned as indivi- 
duals, and as members of a private banking 
firm which was largely indebted to depositors, 
were also the officers of a national bank, and 
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as such had misappropriated the funds of 
the bank, and had given themselves large un- 
secured credit. No proper accounts were 
kept, and the funds were mixed, and large 
speculations were indulged in, both with the 
money of the bank and with that of the de- 
positors of the private firm. /Ye/d, that the 
violation of the assignors of their fiduciary 
relations with the bank, or their treatment of 
their depositors, did not render the assign- 
ment fraudulent. 

4. The bank cannot complain of certain 
preferences in the deed in favor of the firm’s 
own depositors, the object of which was to 
equalize as between what they owed their own 
depositors and what they owed the bank, 
taking into consideration a large advance- 
ment of securities made to the bank before 
the general assignment, in reduction of their 
debt to the bank. 


5. Rev. St. U.S. §§ 5151, 5234, making 
shareholders in national banks liable for the 
debts of the bank to the amount of their 
stock, does not make the capital stock, on 


failure of the bank, such a trust fund, in the 
hands of the directors for the benefit of cre- 
ditors, as to render invalid an assignment for 
the benefit of creditors by the shareholders, 
who were also the directors. 

6. The assignment is not invalid because 
one of the assignors orally promised the 
bank, when making the advancement in re- 
duction of their indebtedness, that they would 
make no assignment giving preferences 
against the bank. 

7. The receiver of the bank is entitled to 
a surrender by the assignee of such property 
as he elects to take, from that which was pur- 
chased by the assignors with the funds of the 
bank, but is not entitled to any preference as 
to the mass of property, which cannot be dis- 
tinguished as belonging to any particular 
fund ; and the receiver, by electing to take 
property to which he is thus entitled, is not 
estopped from receiving the full benefit of the 
deed of assignment. 

8. The fact that the assignors have redis- 
counted the notes of another at the bank, and 
that such person conveyed his property to the 
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assignors in payment of his debt to them, 
does not entitle the receiver to the property 
thus conveyed, as purchased with the money 
of the bank. 

g. The fact that the business of the as- 
signors was so conducted that it was very 
difficult to distinguish the property of the 
bank, of the firm, and of others, does not 
absolve the trustees from the rule as to 
notice, if they had knowledge of facts suffi- 
cient to put them on inquiry. 


Peters v. Bain et al, Griffin et al. v. 
Peters, United States Supreme Court, March 
3, 1890. 


REPRESENTATIONS OF BANK—ESTOPPEL. 


1 Where a bank, drawer of a foreign bill 
of exchange, represents to plaintiff, to whose 
order it is made payable, that one W. is a 
bona fide holder of the bill, as purchaser or 
remitter, for his use in trading with K., and 
plaintiff, relying on such representation, takes 
the bill on deposit from K., knowing that he 
has received it from W., places it to his 
credit as cash, and pays his checks, the draw- 
ing bank or its receiver is estopped, in an ac- 
tion on the bill, to show that W. was not a 
bona fide holder? 

2. The fact that the bill was payable to 
plaintiff's order is not notice to it that W. was 
not the purchaser or remitter. 


3. When a certificate of deposit, stating 
that W. has deposited in the drawing bank a 
certain amount of money, is delivered to and 
accepted by plaintiff bank, who is the payee, 
as money to that amount, and is placed by 
plaintiff to the credit of K., the beneficiary 
named, a receiver of the drawing bank is es- 
topped, in an action on the certificate, to 
claim that no consideration was received by 
the bank for the certificate. 

4. Plaintiff, who was K.’s banker, had sev- 
eral times before accepted certificates from 
the same bank similar to that sued on, for de- 
posits by W. for the use of K., and the draw- 
ing bank had paid them in due course of bus- 
ines. Plaintiff knew that the drawer was 
W.’s banker, and the drawer telegraphed 
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plaintiff that W. was coming with money to 
make good his trade with K. On the follow- 
ing morning, W. came to plaintiff with the 
certificate sued on, and other bank paper, 
which plaintiff accepted as cash, after asking 
if the drawing bank was solvent. ‘There were 
rumors that W. was acting with officers of 
the drawing bank in grain speculations, but 
there was no evidence that any officer of 
plaintiff had heard them. The certificate 
was in proper form to be controlled by W.» 
and was signed by the proper officer of the 
drawing bank. e/d, that the circumstances 
were not such as to put plaintiff on inquiry, 
and it would be protected as against a re- 
ceiver of the drawing bank. 

5. Where the certificate of deposit was 
issued in the name of plaintiff to the use of 
K., it was optional with plaintiff to accept it, 
as so mach cash from K., at once, or to await 
its collection. 

6. Plaintiff, having accepted the certificate 
for its full amount, and given K. credit 
therefor, is entitled to recover that amount 
from the receiver of the drawing bank, re- 
gardless of what application was made of the 
amount, so that it was used for the benefit of K. 

7. It isno defense to an action on the cer- 
tificate against the receiver of the drawing 
bank that the money was to be used by K 
& W. in a gambling transaction, and that 
plaintiff knew this, as plaintiff, having re- 
ceived the certificate to K.’s credit was bound 
to honor K.’s checks against it. 

8. Where it does not appear that plaintiff 
knew that the certificate was delivered to it 
to be used by K. in connection with an at- 
tempt to “corner the market” in wheat, in 
violation of the statute of Illinois, (1 Starr 
& C. St. 1885, pp. 791, 792, §§ 130, 131,) 
which makes such an attempt an offense, and 
declares void all contracts to reimburse or pay 
any money knowingly lent or advanced at the 
time and place to any person gambling, that 
statute has no application to the case. 

g. Where judgment is recovered against a 
receiver, interest should be allowed ona divi- 
dend previously declared by him from the 
date thereof. 
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Armstrong v. American Exch. Nat. Bank 
of Chicago, (two cases.) 
U. S. Supreme Court, March 3, 1890. 


idaho. 


PromissoRY NoTE—TERMS CANNOT BE 
VARIED BY PaROL EVIDENCE. 


In an action on a promissory note, it ap- 
peared that plaintiff wished defendant to 
manage a mine which he was about to pur- 
chase, and that defendant was unwilling to 
do so without an interest in it; that plaintiff 
paid for the mine, and had it conveyed to 
them jointly, and took defendant’s note for 
half the purchase price,—Ae/d, that parol 
evidence of a contempuraneous agreement 
that defendant might examine the mine, and, 
if dissatisfied, convey his interest to plaintiff, 
and the note should be cancelled, was inad- 
missable, as varying the terms of the note. 
Berry J. dissenting. 

Dulaney v. Burke. Supreme Court of 
Idaho. March 5, 1890. 


Illinois. 
CGORPORATION—Paip-up StTock—-LIABILITY 
OF STOCKHOLDERS— Bona FIpE Pur- 
CHASER. 


Where a corporation which is authorized by 
its charter to buy land, and pay for it in full- 
paid stock, issues such stock in payment for 
land to an amount greatly in excess of the 
value of the land, and the stock is sold to a 
purchaser for value, such purchaser is not 
liable to the creditors of the corporation on 
the ground that his stock is not fully paid for, 
where there was no fraud in the original 
transaction, and the corporation has taken no 
steps to rescind it. 

Du Pont et al. v. Tilden et al., Circuit 
Court, N. D. Illinois, March 7, 1890. 


Deposit oF County Funps—Securiry— 
RIGHTS OF CREDITORS. 
1. The vice-president of a bank, having 
authority to transact its business, who has 
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given bond in his official capacity, with him- 
self individually as surety, to secure a deposit 
of county funds, has the power to afterwards 
assign to the county treasurer notes belong- 
ing to the bank as additional security, though 
the bond alone may be ample. 

2. Code Iowa, §912, authorizing the county 
treasurer to deposit the county funds in a 
bank on its filing a bond, with sureties, to be 
approved by him, in double the maximum 
amount which shall be permitted to be de- 
posited by resolution of the board of super- 
visors of the county, does not prevent the 
treasurer from demanding and taking from 
the bank additional collateral. 

3. Where, to secure a deposit, a bank gives 
bond, with sureties, on which judgment is 
afterwards obtained on failure of the bank 
and appointment of receiver, other securities 
assigned to the depositor as additional secur- 
ity, before the failure, must be applied to the 
judgment before it can be enforced against 
the sureties. 

4. As to other assets of the bank in the 
hands of the receiver, the sureties on the 
bond against whom judgment has been ren- 
dered have no prior rights over other credi- 
tors, since Code Iowa, §1572, declares that 
the assets in such case shall be “ ratably dis- 
tributed among the creditors, * * * giv- 
ing preference in payment to depositors.” 

Richards, County Treasurer, v. Osceola 
Bank, et al, Supreme Court of Iowa, May 8, 
1890. 

NATIONAL BANK—VIOLATION OF CHARTER 
—Liasitity oF DirRecToRS—RIGHT OF 
COMPTROLLER TO AUTHORIZE SuIrT. 

_ 1. The personal liability of directors of a 
national bank for violation of Rev. St. U. S. 
§5204, by declaring dividends in excess of 
net profits, and of section 5200, for loaning 
to separate persons, firms, or corporations 
amounts exceeding one-tenth of the capital 
stock, cannot be enforced in an action at 
law. 

2. Under Rev. St. U. S. § 5239, providing 
that, if the directors of a national bank shall 
violate any of the provisions of the title re- 
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lating to the organization and management of 
banks, the franchises of the bank shall be for- 
feited, such violation, however, to be deter- 
mined by a proper court of the United States 
in a suit therefor by the comptroller, and that 
in cases of such violation every director par- 
ticipating therein shall be personally liable for 
all damages which the bank, its shareholders, 
or any other person shall have sustained in 
consequence thereof, the comptroller cannot 
authorize the receiver to bring suit, under sec- 
tion 5234, to enforce such personal liability, 
until it has been adjudged by a proper court 
that such acts have been done as authorize a 
forfeiture of the charter. 

3- The forfeiture of the rights, privileges, 
and franchises of a bank authorized by Rev. 
St. U. S. § 5239, for violation by its directors 
of the provisions of the banking act, comes 
within section 1047, limiting suits for any 
penalty or forfeiture, accruing under the laws 
of the United States, to five years. 

4. If the personal liability imposed by Rev. 
St. U. S. § 5239, upon directors for violation 
of the provisions of the banking act, in favor 
of any one injured thereby, can be enforced 
without reference to whether the charter has 
been forfeited or not, it is not a penalty, 
within the meaning of section 1047, limiting 
actions for penalties to five years. 

5. The provisions of a state statute of 
limitations do not apply to a liability created 
by act of Congress, unless so provided by 
Congress. 

Welles v. Graves et al., U. S. Circuit 
Court, N. D. Iowa, E. D., February 24, 1890. 


Louisiana 


NATIONAL BANK—TAXATION. 

1. Where a bank is required by law to pay 
the taxes assessed on all its shares, and re- 
-imburse itself from its shareholders, it may 
sue to enjoin collections of taxes illegally ~ 
assessed, as it stands in the relation of a 
trustee, and such suit will save multiplicity of 
actions. 

2. Act La. 1888, §27, providing that shares 
in banks shall be assessed to the shareholders, 
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but requiring the bank to pay taxes so as- 
sessed, and authorizing it to collect the same 
from the shareholders, imposes a tax, not upon 
the bank, but upon its shares, as permitted by 
act of congress, providing that a state may 
determine the manner of taxing shares of 
national banks located in the state. 

3. Under Act La. 1888, § 27, relating to 
taxation of national bank shares, making no 
deduction for that part of the bank’s property 
entering into their value which consists of 
non-taxable state and national securities 
which deduction may, under the act, be made 
by individuals, a“tax on national bank shares, 
violates Rev. St. U. S. §5219, prohibiting 
the assessment of such shares at a greater 
rate than moneyed capital in the hands of 
individual citizens, and it is immaterial that 
the same discrimination is made against other 
corporations. 

4. An injunction restraining collection of 
taxes on bank-shares, in such case, will be 
granted only as to the excess above taxes on 
other moneyed capital in the hands of indi- 
vidual citizens, and a reference may be 
ordered to ascertain the excess. 

Whitney Nat. Bank vy. Parker etal, New 
Orleans Nat. Bank v. Same, Hibernia Nat. 
Bank v. Same, U.S. Circuit Court, E. D. 
Louisiana, January 25, 1890. 


Massachusetts. 


MARRIED WoOMAN—INDORSEMENT OF BANK 
Notes—ContTRACT WITH HusBAND— 
LIABILITY. 


Under Pub. St. Mass. c. 147, § 2. authoriz- 
ing a married woman to contract as if 
she were sole, with any one except her 
husband, a married woman who indorses 
printed blank forms of notes at the request 
of her husband, who takes them, and after- 
wards, not in her presence, fills up the blanks, 
and negotiates them for value, before matu- 
rity, to third parties, cannot deny the validity 
of the notes, as against such third parties. 

Binney v. Globe National Bank et ail. 
Supreme Judicial Court of Massachusetts, 
Suffolk, Jan 4, 1890. 


LAW JOURNAL. 


Michigan. 


INDORSEMENT—F RAUD— LIABILITY, 


The holder of a note indorsed in blank, 
who held it merely for the benefit of his in. 
dorser, to be transferred at the latter’s request, 
refused to indorse it so as to become liable 
thereon, but was induced to do so by the re- 
presentation of the transferee that it was ne. 
cessary to pass title. e/d, that if the trans- 


feree knew that this was false, and that the 
holder had no interest in the note, the in- 
dorsement was obtained by fraud, and was 
without consideration. 

Shaw v. Stein et al, Supreme Court of 
Michigan, Dec. 28, 18809. 


Joint NoreE—AcTION AGAINST MAKER AND 
INDORSERS. 


Where a note is indorsed before delivery 
by persons who are not the payees, the con- 
tract of the maker and indorser is in form 
joint, and an action cannot be maintained 
against the indorsers alone, and a discon- 
tinuance as to the maker operates as a dis- 
continuance to all. 

J. A. Fay & Co. v. Jenks et al, Supreme 
Court of Michigan, Dec. 28, 1889. 


Missouri. 


INSOLVENT NATIONAL BANK—LIABILITY OF 
STOCKHOLDER —JURISDICTION OF RECEIV- 
ER’s SuIT TO ENFORCE. 


1. Under Rev. St. U. S., § 563, subd. 4, 
which gives the district courts jurisdiction of 
“all suits at common law brought by the 
United States, or by any officer thereof, au- 
thorized by law to sue,” the district court has 
jurisdiction of an action to enforce the lia- 
bility of a stockholder in an insolvent na- 
tional bank, brought by the receiver appointed 
for the bank by the comptroller of the cur- 
rency. 

2. Such jurisdiction is not taken away by 
Act U.S. July 12, 1882, § 4, and Act U. S. 
August 13, 1888, § 4, which take away the 
special jurisdiction of the district courts over 
suits in which a national bank is a party. 
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Stephens v. Bernays, U. S. District Court, 
E. D. Missouri, February 24, 1890. 


South Carolina. 


ALTERATION OF NOTE—RELEASE OF SURETY 
—CONSIDERATION. 


1. Where no rate of interest is expressed 

in a note, and the legal rate is 7 per cent, an 
addendum placed “on the lower end of the 
note,” after its execution and delivery, and 
not incorporated in the body of it, reciting 
that “the above note is to be accounted for 
with interest at 8 per cent. per annum,” which 
is signed by the principal, but not signed by 
the surety, nor assented to by him, is not a 
new contract of the principal alone, but con- 
stitutes such a material alteration of the orig- 
inal note as will discharge the surety. 
_ 2. Any valid contract between the payee 
and the principal to a note, by which the 
terms of the original note are altered in any 
material particular, whether prejudicial to the 
surety or not, will vitiate the note as to the 
surety, if made without his consent. 
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3. An addendum to a sealed note, made 
after execution and delivery, that “the above 
note is to be accounted for, with interest at 8 
per cent. per annum,” and signed by the 
maker, will not justify a recovery against him, 
when the addendum is not under seal, unless 
a consideration is pleaded and proved. 

Sanders vy. Bagwell, Supreme Court of 
South Carolina, March 6, 1890. 


SuRETY—CONDITIONAL DELIVERY—L1IA- 
BILITY. 

A surety signed two negotiable notes, com- 
plete in form, on condition that they were 
not to be delivered to the payee unless some 
judgments for which one of the notes was 
given should be marked “Satisfied.” The 
payee had no notice of the condition on 
which the surety signed the notes; and‘ they 
were delivered by the principal without hav- 
ing the judgments marked “Satisfied,” as he 
had been instructed to have done by the 
surety. He/d, That the surety was liable. 

Fowler et al v. Allen, Supreme Court of 
South Carolina, March 6, 1890. 


QUERIES AND REPLIES. 


Taxation of National Banks by Cities. 


THE First NATIONAL BANK OF CUMBERLAND, i 
CUMBERLAND, MD., June 23, 1890. 


Editor Banking Law Journal: 


DEAR S1R :—I have read carefully your very in- 
teresting reply, in the June Ist issue of the Jour- 
NAL, to the query of Cashier Graham, of the First 
National Bank of Gainesville, Fla., whd? desired 
to know whether the city of Gainesville can tax 
the shareholders of that bank resident in West 
Virginia. 

Your answer might have been very short, thus : 
**Ves, because U. S. Rev. Stat., Sec. 5,219, pro- 
vides that ‘non-residents of any state shall be 
taxed in the city or town where the bank is located, 
and not elsewhere.’ ” 

But you go a little beyond the query and pro- 


pound the question ‘‘whether a city, clothed by 
the state with power to tax personal property can 
tax a// the stockholders of a national bank located 
therein, wherever resident,”’ and finally conclude 
that the ‘‘city cam lawfully tax all the sharehold- 
ers of a national bank located therein, whether 
resident in the city or elsewhere.” 

Are you right? I believe that your premises 
are wrong, and that your conclusions are entirely 
too broad. 

The law provides clearly for the non-residents 
of the state, but how is it for residents of the 
state who are non-residents of the city? They 
are subject to county tax in the county in which 
they reside. Are they not likewise subject to city 
tax in the city in which they reside? 

For example: If John Smith, a resident of 
Tallahassee, is a shareholder in the First Na- 
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tional Bank of Gainesville, both cities being in 
the same state, in which city are his shares of 
stock taxable ? 

Would not his shares, being personal property, 
be located in Tallahassee, where he resides, and 
consequently the city tax thereon be levied by 
Tallahassee and not by Gainesville, where the 
bank is located? Or, further, if he were a resi- 
dent of the state outside of city limits, would he 
not be exempt from all city taxes on his shares of 
stock, by reason of residing outside of city juris- 
diction ? 

The subject is interesting, and I would be glad 
to see it well ventilated. 

Rost. SHRIVER, President. 


Answer.—The question propounded in 
the former inquiry was whether national bank 
shareholders resident in another state could be 
taxed by the city where the bank was located. 
The affirmative reply would have been 
very , short, had it not been for the language 
of a federal judge in Virginia in a recent 
case expressing a doubt whether Congress, in 
authorizing s/a¢es to tax national banks, ever 
intended to authorize cities, counties and 
towns toexercise the same power, and stating 


that at all events, the extent of a city’s power 
is to tax only those shareholders who are its 


own resident citizens. It was to controvert 
this, and show that a city also had the power 
to tax non-residents of the state upon their 
shares, that the reply was more extended. 
But having in view only the correct solution 
of the question presented, namely, whether 
the city of Gainesville, Fla., could tax the 
shares of non-residents of the state as well 
those owned by residents of the city, the ar- 
gument given and the conclusion reached 
that the city could “tax all the shareholders 
of a national bank located therein, whether 
resident in the city or e/sewhere” had par- 
ticularly in view, non-residents of the state, 
and overlooked the fact that the language 
was broad enough to include a third class of 
shareholders which were not taken into con- 
sideration, namely, non-residents of the city, 
but residents of the state. So far as the 
language and conclusion of the former reply 
is applicable to this latter class, it should be 
modified in accordance with the views ex- 
pressed below, wherein the subject of the 
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taxation of this particular class of share. 
holders is considered. 

Having reached the conclusion that a city, 
clothed with power to tax this class of prop- 
erty, can tax the shares of national bank 
shareholders resident of the city where the 
bank is located, as well as of those non-resj- 
dent of the state, let us give particular atten- 
tion to the further question of the taxation 
of national bank shares owned by non-resi- 
dents of the city, but residents of the state ; 
and whether the city of the bank’s location 
can, or cannot, tax them. ‘The subject may 
be divided into two branches, namely, taxa- 
tion in the presence and in the adsence of 
statutory provision providing the place where 
such shareholders shall be taxed. 


In the first place, in many of the states, the 
legislatures have provided for the taxation of 
state shareholders—which term we will here- 
after use to designate residents of the state 
who are non-residents of the city-—sometimes 
by making them taxable in the city where the 
bank is located, and in other instances, sub- 
jecting them to taxation on their shares at 
‘their place of residence. Under these 
statutes, the courts have always upheld the 
mode of taxation prescribed, be it one or the 
other. As a consequence, wherever positive 
statutory provision exists, that governs, 
whether it allows the city to tax the shares of 
state shareholders, or confers the right upon 
the authorities of the place where the share- 
holder resides. Instances of each class are 
given below. 

In Buie v. Commissioners of Fayetteville, 
75 N. C., 267, it appeared that the general 
assembly had provided for the taxation of 
non-resident (of the state) shareholders in 
national banks at the place of location of the 
bank, and required all stock of state share- 
holders to be listed and taxed at the owner’s 
domicile. ‘The court held “that the shares 
in national banks owned by residents of this 
state may be assessed under the act of Con- 
gress, either at the place where such owners 
reside or at the place where the bank is /o- 
cated, as the legislature of a state may elect ; 
and that under existing laws, such shares must 
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be taxed, and can be taxed only at the place 
where the owner or person who is required to 
list them resides.” 

For instances of the upholding of contrary 
statutes providing for taxation of such share- 
holders at the place of the bank, we have 
Whitney v. Ragsdale, 33 Ind., 107, wherein 
the validity of the state statute requiring all 
the stock of a national bank to be taxed at 
the place where the bank was located, was 
questioned because stock in other corpora- 
tions was taxed at the owner’s residence. 
The court said : 

“It is objected that the act requires the 
stock to be taxed where the bank is located, 
irrespective of the residence of the owner. 
It is not contended that this violates any act 


of Congress, but that it conflicts with the 
‘general revenue system of the state.’ But 


we are referred to no provision of the con. 
stitution which prohibits the legislature from 
declaring that all national bank stock shall 
be taxed at the place where the bank is 
located, and that all shares in other corpora- 
tions shall be taxed where the owners re- 
side ;” and the validity of this mode of tax- 


ation was upheld. 


Also, in First National Bank of Mendota 
v. Smith, 65 Mll., 44, the state statute provided 
that shares of stock in national banks shall 
be taxed in the county, town or district where 
such banks are situated, whether the share- 
holders reside in such county, town or dis- 
trict, or not. ‘The statute, and the mode of 
taxation it provided, was upheld by the 
Supreme Court of Illinois. 

Further, in another case, Zappan v. Mer- 
chants’ Nat. Bank, 19 Wallace, 490, the 
Supreme Court of the United States passed 
upon the same Illinois statute, and held it 
constitutional and valid. 

On the first branch of our subject, there- 
fore, we are enabled to affirm, on authority, 
that wherever a state statute exists providing 
for the taxation of state shareholders of 
national banks, either at their place of resi- 
dence or the place of location of the bank— 
such statute violating no constitutional pro- 
vision-—the method of taxation so prescribed 
governs, and consequently no uniform rule 
exists in all the states, but state shareholders 
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may be taxed by the authorities of the bank's 
residence, or their own residence, according 
as the legislature has directed. 

Approaching, now, the second branch of 
our subject, what is the rule of taxation of 
state shareholders where the state legislature 
is silent upon the subject? ‘The national 
legislature has pointed out the place of tax- 
ation of non-residents of the state—at the 
home of the bank—and the resident share- 
holders at the place of the bank are, of 
course, also there taxable. But how about 
the state shareholders outside of the city 
where the bank is located? 


It is a general rule of the common law that 
the sttus of personal property, whether tangi- 
ble or intangible, for the purposes of taxa- 
tion, is at the place of residence of the owner, 
and consequently, in the absence of statutory 
change, shares of stock would be there taxa 
ble. But, frequently, for the purposes of 
taxation, the situs of personal property is 
separated by statute from the domicile of the 
owner, so that he may be taxed therefor at 
the place where the property is protected 
and where it receives the benefits of the gov- 
ernment for whose support the tax is levied. 
An instance of this statutory change is the 
national bank act, which provides for the 
taxation of the shares of non-residents of the 
state, only at the city or town where the bank 
is located and, consequently, the authorities 
in the state where the owner resides, cannot 
impose a tax thereon. 

But is this act to be construed as in any 
way changing the rule of the common law in 
the matter of the taxation of shareholders in 
the state at places other than where the bank 
is located? If it is not, then under the com- 
mon law rule, such shares, which are intan- 
gible personal property, would, in the absence 
of state statute, be taxable where the owner 
resides. A perusal of section 5219 Rev. 
Stat. prompts a negative answer to the ques- 
tion. It contains the express provision that 
the legislature of the state where the bank is 
located “may determine and direct the man- 
ner and f/ace of taxing all the shares” sub- 
ject to the restriction against unequal taxa- 
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tion, and that shares of non-residents of the 
state “shall be taxed in the city or town 
where the bank is located, and not elsewhere.” 

The power to designate the A/ace of taxa- 
tion of all shares, is thus delegated to the 
legislature, with a restriction as to the place 
of taxation of non-residents of the state. 
As to residents of the state, the power to 
designate the place is conferred without re- 
striction. If the legislature determines the 
place, that rule governs. But if the legislature 
omits to designate the place, then the common 
law rule which prevails in the state must gov- 
ern in its determination, for the act of Congress 
does not apply to resident shareholders. It has 
application only to non-residents of the state. 
As to these, Congress expressly provides 
for the place of taxation. But as to resi- 
dents of the state, the act not only omits any 
direction as to place, but expressly confers 
upon the state legislatures the power to de- 
termine this. Thus divesting itself, and con- 
ferring upon the legislature the power of de- 
termining the place of taxation of state 
shareholders, it is clear that, where the legis- 
lature omits any direction, the national act 
cannot be looked to as directing the place. 
In that event, the common law rule as to the 
place of taxation of personal property, and 
such general tax laws of the state as regulate 
the taxation of such property, would govern. 

The Bedell Forgery Case. 
NEw York, July 12, 1890. 
Editor Banking Law Journal : 

Dear SiR: I have just finished reading your 
admirable article in the Bedell case, and you con- 
clusively show to my mind that the decision is 
erroneous, and that the bank should be allowed to 
charge the payment to its depositor. Your arti- 
cle is comprehensive and well covers the field, but 
I am prompted to ask—not because I think it the 
proper course but simply for full information on 
all points—would not the easiest course for the 
paying bank be to pay its depositor, and then look 
to the banks to whom it paid the money for reim- 
bursement ? SUBSCRIBER. 

Answer.—The question is easily answered. 
If instead of appealing the case, the paying 
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bank paid its depositor, it would absolutely 
pocket the loss upon such of the checks as 
it paid over the counter to Bedell. Upon the 
other checks paid to banks presenting them, 
—assuming that those banks presented them 
as Owners and not as agents for collection— 
it would have its action to recover back the 
money as paid under mistake of fact. But 
the trouble, and the risk that the paying bank 
would run in so doing is just this, that should 
it ultimately be adjudged by the highest 
court in the State that the bank could law- 
fully charge the payment tothe depositor, it 
is extremely doubtful, if recovery could then 
be had from the bank receiving the money. 
Coggill v. American Exchange Bank, 1 N. 
Y. 113, may be cited in support of this state- 
ment. ‘There, one of two partners, drew in 
the name of the firm a draft upon the plain- 
tiff, payable to the order of B., and having 
forged B.’s indorsement, had it discounted at 
a bank and applied the proceeds to his pri- 
vate use. ‘The bank transmitted the draft to 
the defendant for collection, and the plaintiff 
accepted and paid it to the defendant. After 
discovering that the name of the payee was 
forged, he sued to recover back the money 
so paid. The court denied a recovery, hold- 
ing that plaintiff had a right to charge the 
amount against the funds of the drawers in 
his hands, or if there were none, to maintain 
an action against them for money paid to their 
use. Also to the same effect that a drawee, 
who can charge the payment to the drawer, is 
precluded from recovering the amount from 
the party receiving the money, is Hortsman 
v. Henshaw, 11 How. 177. See also Section 
2 of the article entitled, “Recovery of 
Money Paid by Bank on Forged Indorse- 
ment,” in 1 Banking L. J. 135. 


Norte.—The inquiry from New Philadelphia, O., 
under date of July 1oth, and from Carroll, Lowa, 
of same date, both involving investigation and 
study in order to reach correct conclusions, did 
not reach us in time for proper consideration for 
the present issue, and replies thereto are therefore 
deferred until the next number. 


—_——_—__—_—_ 
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CONGRESSIONAL RECORD. 


THE COMPROMISE SILVER BILL. 


The following is the text of the bill which, 
since our last issue, hes been agreed upon by 
the Conference Committees and having 
passed both Senate and House, awaits only 
the President’s signature to become a law: 


“Section 1. That the Secretary of the 
Treasury is hereby directed to purchase from 
time to time silver bullion to the aggregate 
amount of 4,500,000 ounces, or so much 
thereof as may be offered, in each month, at 
the market price thereof, not exceeding one 
dollar for 371.25 grains of pure silver, and to 
issue in payment for su.ch purchases of silver 
bullion Treasury notés of the United States to 
he prepared by the Secretary of the Treasury, 
in such form and of such denominations, not 
less than one dollar nor more than one thou- 
sand dollars, as he may prescribe, and a sum 
sufficient to carry into effect the provisions of 
this act is hereby appropriated out of any 
monéy in the Treasury not otherwise appro- 
priated. 

“ Sec. 2. ‘That the ‘Treasury notes issued in 
accordance with the provisions of this act 
shall be redeemable on demand in coin at the 
Treasury of the United Siates, or at the 
office of any assistant treasurer of the United 
States, and when so redeemed may be reis- 
sued, but no greater or less amount of such 
notes shall be outstanding at any time than 
the cost of the silver bullion and the standard 
silver dollar coined therefrom then held in 
the ‘Treasury purchased by such notes; and 
such ‘Treasury notes shall be a legal tender in 
payment of all debts, public and private, ex- 
cept where otherwise expressly stipulated in 
the contract, and shall be receivable for cus- 
toms, taxes, and all public dues, and when so 
received may be reissued ; and such notes 
when held by any national banking associa- 
tion may be counted as part of its lawful re- 
serve. ‘That upon demand of the holder of 
any of the ‘Treasury notes herein provided for 
the Secretary of the Treasury shall, under 
such regulations as he may prescribe, redeem 
such notes in gold or silver coin, at his dis- 
cretion, it being the established policy of the 


United States to maintain the two metals on a 
parity with each other upon the present legal 
ratio, or such ratio as may be provided by 
law. 

“Sec. 3. That the Secretary of the Treas- 
ury shall each month coin two million ounces 
of the silver bullion purchased under the pro- 
visions of this act into standard silver dollars, 
until the rst day of July, 1891, and after that 
time he shall coin of the silver bullion pur- 
chased under the provisions of this act as 
much as may be necessary to provide for the 
redemption of the ‘Treasury notes herein pro- 
vided for, and any gain or seigniorage arising 
from such coinage shall be accounted for and 
paid into the Treasury. 

“Sec. 4. That the silver bullion purchased 
under the provisions of this act shall be sub- 
ject to the requirements of existing law and 
the regulations of the mint service governing 
the methods of determining the amount of 
pure silver contained and the amount of 
charges or deductions, if any, to be made. 

“Sec. 5. That so much of the act of Feb- 
ruary 28, 1878, entitled ‘ An act to authorize 
the coinage of the standard silver dollar and 
to restore its legal tender character,’ as re- 
quires the monthly purchase and coinage of 
the same into silver dollars of not less than 
$2,000,000 nor more than $4,000,000 worth 
of silver, is hereby repealed. 

“Sec. 6. That upon the passage of this act 
the balances standing with the Treasury of the 
United States to the respective credits of na- 
tional banks for deposits made to redeem the 
circulating notes of such banks and all de- 
posits thereafter received for like purpose 
shall be covered into the ‘l'reasury as a mis- 


. cellaneous receipt, and the Treasurer of the 


United States shall redeem from the general 
cash in the ‘Treasury the circulating notes of 
said banks which may come into his posses- 
sion subject to redemption; and upon the 
certificate of the Comptroller of the Currency 
that such notes have been received by him 
and that they have been destroyed, and that 
no new notes will be issued in their place, re- 
imbursement of their amount shall be made 
to the ‘I'reasurer, under such regulations as 
the Secretary of the Treasury may prescribe, 
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from an appropriation hereby created, to be 
known as ‘ National Bank Notes ; Redemption 
Account,’ but the provisions of this act shall 
not apply to the deposits received under sec- 
tion 3 of the act of June 20, 1874, requiring 
every national bank to keep in lawful money 
with the Treasurer of the United States a sum 
equal to 5 per centum of its circulation, to 
be held and used for the redemption of its 
circulating notes ; and the balance remaining 
of the deposits so covered shall, at the close 
of each month, be reported on the monthly 
public debt statement as debt of the United 
States bearing no interest. 

“Sec. 7. ‘That this act shall take effect 
thirty days from and after its passage.” 
INTERNATIONAL BI-METALLISM. 


Mr. Teller introduced a joint resolution in 
the Senate on July 11, declaring it to be the 
determined policy of the United States Gov- 
ernment to use both gold and silver as full 
legal tender money ; instructing the Presi- 
dent to invite the governments of the Latin. 
Union countries, and of such other nations 









A new mining law has recently been ad- 
opted by the Government of Nicaragua, in 
some respects modifying the codigo de min- 
eria, under the provisions of which all the 
mining operations of this Republic have been 
conducted. 

The reason assigned by the Government 
for the adoption of these new rules for enter- 
ing mines is the reported discovery of gold- 
bearing banks and streams about the river 
Prinzapolka, which discharges into the Carib- 
bean Sea, about ,60 miles north of Bluefields, 
its course from the mountains in the interior 
of Nicaragua being in a southwesterly direc. 
tion, and passing through the Mosquito Re- 
servation. 






DISCOVERY OF GOLD 


REPORT BY CONSUL BROWN, OF SAN JUAN DEL NORTE. 
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as he may deem advisable, to join the United 
States in a conference to adopt a common 
ratio between gold and silver, for the purpose 
of establishing, internationally, the use of bi- 
metallic money and securing fixity of relative 
value between those metals; the conference 
is to be held at such place as may be mutu 
ally agreed upon by the executives of the 
governments joining in it ; and when in the 
judgment of the President of the United 
States a sufficient number of nations shall 
have entered into such international arrange- 
ment he shall declare the ratio so fixed to be 
the existing ratio in the United States ; the 
Presidentis to appoint not less than three nor 
more than five commissioners to attend to 
such conference on the part of the United 
States, and they are to receive $2,500 and 
their reasonable expenses. 


The joint resolution was referred to the 
Finance Committee. 





IN NICARAGUA. 


The discovery was made in November, 
1888, by a German, Mr. August Schultz, of 
Mounta Plantation, and thus far the gold 
fields that have been found are located about 
the branches of the river Prinzapolka, ata 
distance of 150 to 200 miles from the Carib- 
bean coast, and are not to be reached except 
by tedious travel in canoes and‘on the backs 
of Indians. ; 

When it became noised about the coast 
that gold had been discovered in that region, 


gold hunters began to flock into that part of - 


Nicaragua to the estimated number of five 
hundred, some from Bluefields and other 
parts of the coast. ‘The principal portion 
are Americans. 
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This attracted the attention of the Govern- 
ment, and they sent Professor Crawford to 
verify the reported discovery. Following 
his enthusiastic report, the Government then 
sent a force of soldiers up-the river under 
Commander Urtecho, created a new district 
called the district of Prinzapolka, and by 
another defined the limits of the Mosquito Re- 
servation over the river Prinzapolka, fixing 
the dividing line between Nicaragua and the 
Reservation, in respect to that river, at the 
Indian village of Tastaponie; and on the 
28th of October, 1889, passed the new 
mining laws for the new district of Prinza- 
polka. A noticeable feature of these laws 
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-will be found embodied in the provisions of 
article 2, which requires a foreign resident 
who wishes to enter or denounce mining 
lands in that district to renounce, in his peti- 
tion, his foreign status and all right to appeal 
to his home government in cases of damages 
to his person or property. 

I may say that, inasmuch as Mr. Schultz, 
in taking up lands in that region, acted under 
the old code, it may be that the Government 
will insist that he must be bound by the pro- 
visions of the new laws. 


Wo. A. Brown, Consul 
UniTeD STATES CONSULATE, 
San Juan del Norte, Jan. 5, 1890. 
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CURRENT NEWS AND TOPICS. 


A New State Bank.—The Bank Depart- 
ment on July gth issued a certificate of authoriza- 
tion to ‘*The State Bank,” located in New York 
city, to carry on a banking business with a capital 
of $100,000. The incorporators, all of whom re- 
side in New York city, are: Jacob H. Schiff, 
Louis A. Heinsheimer, Henry Budge, Oscar L. 
Richard, Emil L. Boas, Sigmund Neustadt, Joshua 
Piza, Jacob H. Rosenbaum, Leonard Lewisohn, 
Newman Cowen, Henry Herrmann, Adolph Stern- 
feld, Nathan Lettauer, Meyer S. Isaacs, Wm. 
Vogel, James H. Hoffman, Julius J. Lyons, and 
Morris Tuska, 


TROUBLE OF A MORTGAGE COMPANY.—The 
Farmers’ Loan and Trust Company of Buston and 
Anthony, Kas., made an assignment on July 3d. 
O. F. Casteen of Anthony, Kas. ; F. G. Hobson 
of Norristown, Pa., and Levi S. Gould of Melrose, 
Mass., have been appointed temporary assignees. 
The President of one of the farm-mortgage com- 
panies in New York city is reported to have said 
that the above company failed one year ago to pay 
the interest on its stocks and bonds’ A meeting 
of the creditors was held in Boston, and a com- 
mittee was appointed, which went to Anthony, 
conferred with the officers, examined the assets of 
the company, looked into its prospects, and de- 
cided to enter into an arrangement with the com- 
pany whereby it might continue in business. It 
was supposed by the gentleman making the state- 
ment that this arrangement had proven unsatis- 
factory, and had been superseded by the assign- 
ment as above announced. 


THE THIRD NATIONAL’s NEW PRESIDENT.— 
The reorganization of the Third National Bank 
in New York city was completed on July Ist by 
the election of Mr. Robert M. Gallaway for pres- 
ident in place of Mr. William A. Booth. The 
new president is well known in business circles. 
He is a native of New York and a graduate of 
Vale College, and has spent all his business life 
in New York. For many years he was president 
of the Atlantic Dock Iron Works, and afterward 
he was president of the New York City and 
Northern Railroad. Ten years ago he left the 
service of that corporation to become vice-presi- 
dent of the Manhattan Elevated Railway Com- 
pany. In that capacity he has practically dis- 
charged the duties of president. 


¢ 
WESTERN NATIONAL BANK CHANGES.—Mr. 


Valentine P. Snyder was elected vice-president of 
the Western National Bank on July Ist, which 


completes the reorganization of that institut ion, 
Mr. Snyder is an experienced bank officer. He was 
originally connected with the Third National 
Bank, and later became secretary to Mr. Manning 
while the latter was Secretary of the Treasury. 
Afterward he was appointed Deputy Comptroller 
of the Currency and was for six months acting 
Comptroller. Still latter he became National 
Bank Examiner for New York and held that office 
for two years. On relinquishing that office he was 
appointed assistant cashier of the First National 
Bank of this city, and he resigned that office to 
accept his present place in the Western National 
Bank. He was also elected a director of the 
bank. 


NEw BILLts oF LADING.—The New York Pro- 
duce Exchange on July 3 sent copies of a new 
form of bills of lading, which was put into force 
on the Ist inst. by nearly all the railroads in the 
country, to the various Boards of Trade in the 
UnitedStates. An accompanying circular is signed 
by Evan Thomas, president of the Exchange. 
Among other things he says: ‘‘ The thing has 
been sprung on us so suddenly that we have not, 
as yet, had time to take legal advice. We are 
recommending our people, in the meantime, if 
they are compelled to accept them [the bills] to do 
so under protest, and think perhaps you had better 
do the same. Inthe meantime we can examine 
carefully into it, and see if it is, as stated by the 
representatives of the railroad on ’Change here, in 
the interest of the shippers and receivers of goods. 
We can, if this is true, unite in thanking them 
for their fatherly interest. Should it be the re- 
verse, united action from all commercial bodies 
would have a better effect than individuals could 
have.” In conclusion Mr. Thomas recommends 
that joint committees be appointed to form a 
proper bill of lading and obtain the necessary 
legislation. 

The contract objected to, among other things 
provides that the carrier or party in possession of 
any property shipped shall not be liable for any 
loss or damage to the same occurring by causes 
beyond the carrier’s control. or by fire, floods, 
riots, strikes, or stoppages; that no carrier is 
bound to carry any property by any particular train 
or vessel, and that every carrier shall have the 
right. in case of necessity, to forward the property 
by any route he desires ; also that no carrier shall 
be liable for loss or damage done property not on 
his or its own road. All property shall be sub- 
ject to necessary cooperage and bailing at owners’ 
cost. 





